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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 22 April 1992 


The committee met at 1008 in room 151. 


ELECTION OF CHAIR 

Clerk of the Committee (Mr Franco Carrozza): 
Good morning, members. My name is Franco Carrozza; I 
am the clerk of the committee. This gentleman is Paul 
Murray; he is the researcher and also counsel to the com- 
mittee. My duty is to call upon you to elect one of your 
members as Chair. I will open nominations. 

Mr Noel Duignan (Halton North): I nominate Mark 
Morrow as Chair. 

Clerk of the Committee: Are there any other nomi- 
nations? Being none, I shall call upon Mr Morrow to take 
the Chair. 


ELECTION OF VICE-CHAIR 

The Chair (Mr Mark Morrow): Thank you very 
much, members of the committee. The second item on our 
agenda is the election of the Vice-Chair. I would now like 
to open the floor for nominations. 

Mr Duignan: I would like to nominate Christel Haeck. 

The Chair: Are there any further nominations? Seeing 
none, I declare the nominations closed. Christel, will you 
stand for Vice-Chair? 

Ms Christel Haeck (St Catharines-Brock): Thank 
you, I will stand. 


BUSINESS SUBCOMMITTEE 


The Chair: Ms Haeck moves that a subcommittee on 
committee business be appointed to meet from time to time 
at the call of the Chair or at the request of any member 
thereof to consider and report to the committee on the 
business of the committee; that substitution be permitted 
on the subcommittee; that the presence of all members of 
the subcommittee is necessary to constitute a quorum; and 
that the subcommittee be composed of Mr Morrow, Chair, 
Christel Haeck, Vice-Chair, Mr Miclash for the Liberal 
Party and Mr Murdoch from the third party. 


Motion agreed to. 


SUBCOMMITTEE ON COMMUNICATIONS 
FROM THE PUBLIC 

The Chair: Item 3 on the agenda is establishing a 
subcommittee on communications from the public. 

Ms Haeck moves that a subcommittee be struck to 
consider on the committee’s behalf communications from the 
public; the subcommittee to be composed of one member 
from each party and the Chair of the committee, namely, Mr 
Morrow, Chair, Christel Haeck, Vice-Chair, Mr Miclash for 
the Liberal Party and Mr Murdoch for the third party, with a 
quorum of four; substitution shall be permitted on written 
notice. All communications from the public to the commit- 
tee shall be referred to the subcommittee, which shall 
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review and respond to them, provided that all decisions by 
the subcommittee shall be unanimous; any matters which 
are not decided unanimously by the subcommittee shall be 
considered by the full committee. The subcommittee shall 
report to the committee, for consideration by it, any mat- 
ters which in the subcommittee’s opinion warrant the full 
committee’s attention. The subcommittee shall, subject to 
direction by the committee, determine its procedures. 

Any discussion? 

Mr Frank Miclash (Kenora): Could I get Mr 
Ramsay’s name substituted for my name on that second 
motion? 

The Chair: Yes. 

Motion agreed to. 


ORGANIZATION 

The Chair: Item 4 on the agenda, discussion as to 
organizing a meeting of the subcommittee to review cases 
from the public. I have a recommendation to bring for- 
ward to you that the subcommittee meet on April 30—it 
would be a Thursday afternoon—to review the cases from 
the public to bring back to the committee as a whole. Any 
discussion on that? 

Ms Haeck: Is there a chance that another time could 
be found? I have House duty consistently at that time. 

The Chair: How’s next Wednesday morning? The 
subcommittee will meet next Wednesday morning. 

Mr Hans Daigeler (Nepean): Is that prior to the com- 
mittee meeting next week? 

The Chair: That’s our next item of business, item 5, 
discussion as to the next committee meeting to review the 
draft of the annual report. I have a recommendation here 
that we meet as a whole on May 6. Is there any discussion 
on this? It’s a Wednesday morning. 

Mr Bill Murdoch (Grey): Two weeks? 

The Chair: That’s basically in two weeks, Mr 
Murdoch. At this time, Paul might like to give us an update 
on how the report is going, but first we have to decide on 
May 6. Is that agreeable to everybody? Agreed. 

Paul, would you care to say something? 

Mr Paul Murray: Sure. As you know, the last time 
we met in March we discussed the contents of our next 
annual report. I’ve been preparing that and we’ve set a day, 
May 6, to review a first draft of that report. We need those 
extra couple of weeks because we’re still awaiting some 
responses from certain ministries we wrote letters to. 
That’s basically where we’re at with the report at this point. 

The Chair: Thank you very much. Is there any other 
business before us? Seeing none, we stand adjourned until 
May 6. 

The committee adjourned at 1016. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Tuesday 18 August 1992 


The committee met at 1012 in room 151. 


REVIEW OFTHE OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): To the viewing 
audience, this is the standing committee on the Ombuds- 
man. I’m the Chair, Mark Morrow. We’re here for the next 
two weeks by a motion passed in the Legislative Assem- 
bly, July 23, authorizing us to review the Office of the 
Ombudsman. I welcome you. Now I will turn the chair 
over to the clerk to advise us of the latest updates. 


Clerk of the Committee (Mr Franco Carrozza): To 
bring you all up to date, at our last meeting of the commit- 
tee on July 15, the clerk was directed on a number of 
motions approved by the committee specifically to adver- 
tise the committee’s hearings, which was done on July 30, 
and also to prepare a listing of witnesses, which was also 
approved by the committee. You have before you a copy of 
the list of expert witnesses we have invited. The other item 
is that the agenda is prepared for the approval of the sub- 
committee and was delivered to the members. 

We also have a listing of questions prepared by our 
research department that were mailed to the expert wit- 
nesses to permit them to focus better on the area that the 
committee wishes them to give us evidence on. You have 
that before you. 

I’d like to inform you that there are approximately 10 
groups that we have invited that request of the committee 
that they be permitted to send us a written submission. 
Then, if the committee sees the submission and wishes 
them to appear in September, they request that they be 
allowed to appear. 

I’ll give you the names of them to keep you informed: 
Information and Privacy Commissioner; Ontario Teachers’ 
Federation; Ontario Hospital Association; Professor Rowat 
from Carleton University; the Workers’ Compensation Ap- 
peals Tribunal; the Social Assistance Review Board; On- 
tario Human Rights Commission; Association of 
Municipalities of Ontario; the Law Society of Upper Can- 
ada; the Ombudsman of New Brunswick. 

I also have prepared the agenda for the upcoming two 
weeks. There is one addition for this afternoon, our 
Speaker, David Warner. We have invited him in his capac- 
ity as the chair of the Board of Internal Economy for the 
Legislature of Ontario. He will appear at 3 o’clock this 
afternoon. 

I also must inform you that the Ombudsman of Ontario 
has prepared a special report for the Legislature. It was 
tabled before the Clerk yesterday afternoon. 

Yesterday morning the subcommittee of the committee 
met. It had invited the Ombudsman of Ontario to appear 
before it in a closed session. The Ombudsman did not 
appear. That is the report; there was no subcommittee 
meeting. 
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Mr Alvin Curling (Scarborough North): Did you 
get anything on why she did not appear? Did she give a 
reason? 

Clerk of the Committee: She sent each member of 
the committee a letter which was received, I believe, Mon- 
day morning. I brought copies of it to the subcommittee. I 
received them in my office. They were delivered on Sun- 
day. I received them on Monday morning. 

That is all I have at this time. 

Mr George Mammoliti (Yorkview): Just a question 
in terms of witnesses: The list of people you’ve men- 
tioned, are they the only witnesses we have planned to 
come to— 

Clerk of the Committee: No. We advertised across 
the province in the dailies. There were a number of indi- 
viduals the subcommittee agreed to hear from. You will 
find them in your agenda. 

Mr Mammoliti: I haven’t had a chance to go through 
all these papers, but there’s a suggestion I’d like to make. 
Have we made any attempts to let all staff in the Ombuds- 
man’s office know that we’re looking for witnesses? I cer- 
tainly would like to ask a few of them some questions in 
terms of what’s been happening in the office over the last 
little while. 

I don’t know whether you’d want me to put a request 
forward at this level. I don’t know at this point. How you 
want me to do that, Mr Chair, is totally up to you. I cer- 
tainly would like the staff of the Ombudsman’s office to 
know that we’re conducting this. Perhaps a letter of some 
sort to them might be appropriate. 

The Chair: Thank you very much, Mr Mammoliti. 
That’s a very complicated question. If you wouldn’t mind, 
I'll let the clerk answer that. 


Clerk of the Committee: When we last met, the com- 
mittee decided to advertise across the province to permit 
individuals who had any information to add to our com- 
mittee review to do so. At this time, I am not aware of any 
individual who has requested that who works presently 
with the Ombudsman. The committee can review that, if it 
wishes, at a later time to make that recommendation. It’s 
totally up to the committee. At this time there is not. 

Mr Mammoliti: Mr Chair, you know the involvement 
I’ve had in this issue from day one. It’s certainly been an 
issue that I feel strongly about, not only because I’m hear- 
ing complaints in my constituency office, but I’m hearing 
them down here as well. I’m hearing from staff members 
at the Ombudsman’s office as well. Again, I’d like to make 
whatever recommendations possible at this point to issue a 
letter to the staff at the Ombudsman’s office, letting them 
know that we’re conducting this, and that if they’d like to 
be a witness, this is the level that perhaps they could be 
heard at. 
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The Chair: Is that a motion you’re putting on the 
floor? 

Mr Stephen Owens (Scarborough Centre): I think, 
with respect to my colleague, that I’m sure the staff of the 
Ombudsman’s office is acutely aware of the committee’s 
review. I think that by sending correspondence like that, it 
may be viewed as a provocative measure rather than an 
invitation. I think some level of diplomacy is called for at 
this point, so I would quietly and humbly suggest that we 
wait to see how this situation plays itself out. 
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Mr Curling: I fully agree with Mr Owens. I think if 
we have the Ombudsman herself here, that is quite suffi- 
cient and any other investigation and research could be 
conducted in a different manner. My question, though, I 
want to put to the clerk: I notice under boards and agencies 
on that proposed witness list you have Catherine Frazee as 
chair of the Ontario Human Rights Commission. I pre- 
sume you really want the chair of the Ontario Human 
Rights Commission to come before us, not Catherine 
Frazee. 

Clerk of the Committee: That’s correct. We bring 
the— 

Mr Curling: Because Catherine Frazee would be no 
longer by the time— 

Clerk of the Committee: Yes. When the committee 
chose that list at the time, we had to address the letter to 
someone. 

Mr Curling: Yes, but in the meantime, though—yes, 
we would have the chair of the Workers’ Compensation 
Board. 

Clerk of the Committee: Yes, that is correct. 

Mr Curling: I think she’ll be there then. I think she’s 
being put before the standing committee on government 
agencies now to be approved, hopefully. 

Mr Mammoliti: One of my concerns with the Om- 
budsman’s office is the internal dealings and goings on 
within that office. I'd like to again talk a little bit about 
appropriate witnesses to let us know what’s going on in the 
Ombudsman’s office. I don’t see a list of individuals who 
work in that office and I certainly would like to do what- 
ever we can to get a couple—two or three, however many 
it would take—to give us an indication of what’s going on 
in the Ombudsman’s office. Those complaints are legiti- 
mate and I certainly would like to deal with that. 

The Chair: Thank you very much, Mr Mammoliti. 
Although I think your comments and ideas are very good, 
I would ask that you hold them off until we are under the 
review and possibly hold them till the end, if you wouldn’t 
mind. 

Mr Owens: I think your comments address my con- 
cern, but I think in light of the volatility of our relationship 
with the Ombudsman’s office, again I would suggest they 
would view this as a provocative act rather than as a con- 
sultative act. Until we work some magic around the esca- 
lating of this problem that seems to have appeared in the 
media this morning, we should just hold off, but keep Mr 
Mammoliti’s concerns listed. Once we enlist the coopera- 
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tion of the Ombudsman’s office, then we can take a look at 
how we can accommodate those wishes. 

Mr David Ramsay (Timiskaming): I would just like 
to put this out. It’s what I would feel might be helpful as a 
point of clarification. It’s my understanding that the man- 
date of this committee in these two weeks in the summer, 
and also as we’re going to continue our work in the ses- 
sional days of the fall, is a review of the legislation on the 
Ombudsman; it’s not a review of the office per se or of this 
specific operation, but they were looking at the legislation. 

It’s my understanding that the legislation was first intro- 
duced and passed in this province in 1975. Therefore, in 
that regard it’s fairly old legislation and as legislators it’s, I 
think, our mandate always to make sure that we recom- 
mend to the government of the day to bring the legislation 
up to date. We, today, do not even anticipate what possible 
changes, if any, might be made in our recommendations to 
government as to changes. I just want to make it clear that 
we’re not looking at the particular office right now and 
how that office operates, but what we want to do is to 
make sure that the Ombudsman Act of the province of 
Ontario reflects the realities of the 1990s. 

The Chair: For your benefit, Mr Ramsay, and for the 
other members’ benefit, I will read the terms of reference 
that were unanimously supported by this committee: 

“That the standing committee on the Ombudsman 
undertake a comprehensive review of the Office of the 
Ombudsman which should include but not be limited to: 

“An examination of all aspects of the Ombudsman 
Act. 

“The scope of the Ombudsman’s jurisdiction. 

“The performance of the Office of the Ombudsman 
in the exercise of its powers and functions. 

“The adequacy of the resources of the Office of the 
Ombudsman to perform its various functions. 

“The relationship of the Office of the Ombudsman 
to other organizations involved in hearing complaints 
about government actions. 

“The mandate of and role to be played by the stand- 
ing committee on the Ombudsman; 

“And that the committee hold hearings and consult as 
it deems appropriate and that it complete and report the 
results of its review by December 15, 1992.” 

Mr Bill Murdoch (Grey): Here we are. We are sort 
of beating around the bush and wanting the Ombudsman 
people to show up here. Now, that’s fine, I have no prob- 


lem with that, but I think the one who isn’t showing up 


obviously is the Ombudsman herself. I think we had, as 
you said, a subcommittee yesterday and we talked a bit 
about this and I understood at that time that there was 
some concern that she might write a report. 

The report was already done yesterday, because here it 
is right here. Since we’re here all together I think we’d 
better talk about this, because we’re not interviewing peo- 
ple today. Let’s cut the bull and get somewhere in what 
we’ re doing here. I’ve been on this committee now for two 
years and all we’ve done is go around in circles with the 
Ombudsman. She says in here that she’s arm’s length from 
the rest of us. If that’s the case, then obviously she thinks 
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she’s a judge. I think that’s what we’re going to have this 
hearing all about: to find out where we really sit in the 
whole picture also. 

Now we get this report. It’s slapped right in our face 
and I’m really upset about that and I think we’re going to 
have to talk about this report before we do anything else, 
because maybe our whole review is redundant. I’m not 
here to waste ratepayers’ time and money and my time to 
find out and get a report sent to us like this. I think this is a 
kick in our face and I want some concerns and some of the 
other people to talk about this. I am upset with this. Where 
do we go from here? 

What I see this trying to do is trying to make these 
hearings look like they’re not worth anything. Just like Mr 
Ramsay said, though, we’re not here to judge the Ombuds- 
man; we’re here to do a review of what’s been going on. It 
hasn’t been done for 17 years. Do we need a committee? If 
the Ombudsman’s going to be at arm’s length from the 
Legislature then maybe we don’t need our committee, but 
we’re here to find out all this. 

To send out a report, spend the taxpayers’ money— 
now, I don’t know how much it cost, but the reports in the 
paper said $25,000. I can imagine it’s a lot more than that. 
The graphic artist probably cost $25,000 just for the cover 
of this. So let’s cut to the bone and let’s get to some of the 
teal problems we’re having here. 

The Chair: That is something I was going to mention, 
that the special report by the Ombudsman was tabled yes- 
terday afternoon. I would appreciate it if all members 
could take time to read it, review it and then I’m sure we 
will deal with it. 


Mr Curling: Mr Chairman. 


The Chair: Just one moment please, Mr Curling. Ms 
Haeck. 

Ms Christel Haeck (St Catharines-Brock): I’m just 
going to follow up on something that Mr Murdoch has 
raised. The cost of this is reputed to be something like 
$25,000. Is that the printing of this? 

Mr Murdoch: That’s what we heard in reading the 
paper, if you can believe the paper. 

Ms Haeck: I guess the question I have, since some- 
thing like this obviously didn’t happen overnight, is that I 
would really like to have an idea of how the costs for this 
were approved or whether moneys were removed from the 
actual service side of the ledger to print this. I would have 
some concerns as to how this ended up happening without 
maybe going through the Board of Internal Economy of 
some other mechanisms for monitoring these kinds of 
costs. It does leave an awful lot of questions. 

The Chair: Can we discuss this, Ms Haeck, once all 
the members have had the opportunity to read the report, 
please? 

Ms Haeck: Absolutely. It doesn’t require immediate 
response, but I just wanted to put my questions and con- 
cerns on the record. 

Mr Murdoch: I know everybody hasn’t read it. I 
haven’t got through the whole thing. Sorry to jump in, 
Mark, but this is the crux of our whole meeting. This is the 


crux of this whole committee. We’ve been going on here, 
as I said, for two years since I’ve been elected and some of 
the other guys have been here and this is the crux of what’s 
happened. Right in here—I’m even appalled to say that the 
Ombudsman says that none of us has approached her. 
What are we supposed to do, go behind each other’s back 
and say, “Well, I had this problem, that problem”? That’s 
what we’re trying to stop. So I think we should go through 
the thing clause-by-clause, as we call it, and look at it, 
because I think it’s what is going to happen for the next 
two weeks. This thing has a lot to do with it. 

Mr Curling: | think it is appropriate that we examine 
the report. I’m anxious to get to it. Just going back to the 
proposed witness list, I would like to add and to tell the 
clerk, yourself and the committee that I think the employ- 
ment equity commissioner should be one of the persons to 
appear before us. Is it there? Employment equity commis- 
sioner? 

Clerk of the Committee: Whatever the list is, is 
there. If it’s not on the list, they were not invited. 
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The Chair: We can include them, Mr Curling. 


Clerk of the Committee: For next September, if you 
wish, yes. 

Mr Mammoliti: Somewhere along the line we lost 
track of what I was talking about in terms of witnesses and 
the agenda. I’m very persistent and I’m going to continue 
being persistent in this particular case, because I’d like to 
talk to some of the people who work in the Ombudsman’s 
office, and this is the forum that I’d like to do it in. 

I’d like to get an indication from the committee as to 
what you want to do with this, because if not I’m just 
going to continue putting motion after motion on this case. 

Interjection. 

Mr Mammoliti: No, what was said was, “We’ll talk 
about it later.” I’d like an indication today of when this 
could happen. If it’s going to happen in September, that’s 
fine, but I still would like a separate invitation to go out to 
everybody who works in the Ombudsman’s office to let 
them know that we’re looking for witnesses to answer 
questions in terms of any problems that exist in the Om- 
budsman’s office and that this is the forum to answer the 
questions. It’s been done before in committee and I’d like 
to see it done again, please. 

Maybe that should be in the form of a motion, Mr 
Chair. 

The Chair: Are you putting the motion forward, Mr 
Mammoliti? 

Mr Mammoliti: Yes, Mr Chair, that would be my 
motion. 

The Chair: Can you read that out again, please? 


Mr Mammoliti: That the committee send it out to all 
staff in the Ombudsman’s office to let them know of the 
review and investigation and to invite them to this com- 
mittee to answer any of our questions in reference to the 
goings-on in the Ombudsman’s office. 


The Chair: Thank you very much, Mr Mammoliti. 
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We have a motion by Mr Mammoliti to invite all staff 
and office people of the Ombudsman’s office— 

Mr Mammoliti: Not all; the ones who are interested, 
Mr Chair. 

The Chair: —ones who are interested, to appear be- 
fore us as witnesses. Can I have comments or questions, 
please? 

Mr Ramsay: I would like to comment about this. As 
one of the members of this committee I’m equally con- 
cerned about the Office of the Ombudsman and how it 
works, and I’d certainly defend for the Ombudsman and 
for the province of Ontario the idea that the Ombudsman’s 
office has to be independent of government and at arm’s 
length. 

Unfortunately, in the last little while, as evidenced by 
today’s press clippings, it is now public that there have 
been some disagreements between this committee repre- 
senting the Legislature of Ontario and the Ombudsman’s 
office, and that’s really unfortunate. 

I think it should be the role of this committee to try to 
heal those wounds. We. want to work cooperatively with 
the Ombudsman, because the Ombudsman’s role in On- 
tario is very important. In fact I’m sure most of my col- 
leagues do as I do: refer cases that we are frustrated with to 
the Ombudsman’s office. 

I support the Ombudsman’s office and look upon it as 
assistance to the work I do in my constituency. So I cer- 
tainly am a great supporter of that. I’m very concerned that 
this motion would be perceived as a provocative act, if you 
will, almost an attack upon the Office of the Ombudsman, 
and I do not feel that it’s conducive to that healing process 
that I think needs to happen right now. 

We’ve had our annual review, we’ve made comments 
on last year’s performance of the Office of the Ombuds- 
man. My sense now is that we’re moving on to the future. 
We want to make sure that the Office of the Ombudsman 
for the province of Ontario is the best in the world. We 
think we can probably recommend some improvements to 
make it so. We have a good Ombudsman, an excellent 
Ombudsman, today in Ontario and a well functioning 
office—not to say, like anything we do, that we cannot 
make improvements, but I just am very concerned that this 
would be perceived as a provocative act. I would be voting 
against this motion. 

The Chair: Any further comments or questions? 

Mr Noel Duignan (Halton North): I couldn’t agree 
more with my colleague David across the way. I feel that 
would be considered a provocative act. It would be like 
subpoenaing witnesses to come before this committee. I 
too will not be supporting this motion. 

The Chair: Any further comments or questions? 


Mr Anthony Perruzza (Downsview): I guess if I was 
pushed to the limit I’d support my colleague’s motion 
that’s before us; however, I would do it reluctantly and I 
would issue a caution. I agree that in this particular case 
the Office of the Ombudsman has to be beyond reproach and 
it has to be something separate and apart from government. 

I would also agree—and I apologize because this is my 
first meeting and I don’t have as much experience with the 
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workings of this committee and with the office as many of 
you around this table—that sidestepping the process and 
reaching into that agency in this way and summoning peo- 
ple to appear before this committee would in many ways 
disrupt a relationship that this office should have with gov- 
emment and would disrupt the workings of the office di- 
rectly. I think we have to tread softly. 

I regret some of the comments that I’ve heard around 
this table as well in terms of accountability, because I be- 
lieve that every government agency, board, commission, 
and every department of government should in some way 
be held accountable to the elected officers of the govern- 
ment. If this committee hasn’t been able to work out a 
process whereby a mechanism is developed to in some 
way hold the Office of the Ombudsman accountable—es- 
sentially, I guess what I’m saying is for the Office of the 
Ombudsman to provide to the members of this committee 
and the members of the Legislature some information on 
the workings of the office and reassurances that the office is 
working well—then that in some ways makes me nervous. 

So I would urge my colleague to take back the motion, 
because I don’t think that it’s a worthwhile motion at this 
time. I suspect it may be at some point down the road. If 
the situation deteriorates, then maybe it at that time would 
be an appropriate motion, but I would try other venues at 
this time. 

Mr Curling: Over the last two years I’ve served on 
this committee, and I think the committee has made efforts 
in order to understand the process and the accountability of 
the Ombudsman. I feel that there is resistance or lack of 
understanding, let’s say, on both sides, saying it rather diplo- 
matically. I feel that we as a committee have not been 
successful in impressing upon the Ombudsman that there’s 
an accountability process, and we, as elected individuals 
who are accountable to the people, have not been able to 
get a full understanding of this process. 

I feel the motion that was put forward is not a motion 
that I can support either. I don’t think we’re there to inves- 
tigate the Ombudsman herself. By using her staff she’s 
accountable to the Legislature, to the Speaker. This com- 
mittee and legislation has stated we represent the Speaker 
in that sense, and all the reports come here. I feel that a 
better approach would be to call the Speaker here and get a 
full understanding of how this process works, because it 
seems to me that somehow we’re just not getting through 
to the Ombudsman. I’m not saying that from my point of 
view; it’s from her report, which said that she has not got 
an understanding, she’s not able to convince us in some 
respect. So I cannot support that motion. I wouldn’t like to 
go in that direction. I’d like to go in the direction where we 
have a session, whether you want to call a closed session 
or not, with the Speaker and the Ombudsman meeting. 


The Chair: Mr Curling, for your information the 
Speaker is appearing before us at 3 o’clock this afternoon. 

Mr Curling: Yes, I know, but I was saying almost as 
an urgency, an immediacy. I don’t know if he’s coming in 
the next session. I think we can hardly proceed, you know. 

Mr Murdoch: [| think it’s my understanding that she 
has been asked to appear here— 
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The Chair: Yes, she has. 


Mr Murdoch: —and she has refused to this date. So I 
think Mr Mammoliti’s motion has some merit. I would 
rather see it tabled at this time also, but if I were pressed to 
the point I think I would support it just on the grounds that 
I think we’ve tried. I know everybody around here keeps 
saying, “We don’t want to be adversarial,” and things like 
this, but we’ve tried. We’ve had the Ombudsman here to 
see us and we’ve talked to her about these things. 

I totally agree that her decisions can’t be tampered 
with, but is there not a process that somebody’s account- 
able to somebody, and is this committee not set up to see 
that her office is accountable to the Legislature? I thought 
that’s why we’re here and that this is what we were going 
to try to find out. 

There comes a point, though, that you can only be so 
nice for so long and I think we’re almost getting to that 
point. I think that’s why George’s motion is coming. It’s 
from frustration. I would rather see it tabled at this time, 
but if push comes to shove, I would support it because I 
think somewhere along the line we’re going to have to 
take the initiative and get something going here. 
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Mr Mammoliti: Thank you, Mr Murdoch. 


Mr Murdoch: We’ve been trying. I’ve been here 
since this committee started and, boy, we’re really getting 
frustrated, and with this report coming out, it frustrates 
even worse. I think we’re going to have to start taking the 
bull by the horns soon and do something. We can talk 
around here all we want and be nice and say they are her 
decisions and this kind of stuff, but somewhere along the 
line we’re going to have to start getting a little tougher and 
do something. 


The Chair: Mr Murdoch, just a point of clarification 
for our research: As Mr Mammoliti’s motion stated, do 
you want to invite the staff or do you want to get clarifica- 
tion from the Ombudsman on the special report? 


Mr Murdoch: No, I was talking about Mr Mam- 
moliti’s motion. I just said I would prefer to see it tabled at 
this point, at least until we go over this report. As I said, at 
some time we may have to get tough here and I think that’s 
what his motion is doing. As I said, if it’s pushed to a vote, 
I’ll vote for it. 

Mr Mammoliti: In speaking directly to some of the 
staff members who at this particular time didn’t want to be 
mentioned—let’s be perfectly honest and frank with you— 
there are some problems in the office and I want some 
questions answered. As Mr Murdoch says, the Ombuds- 
man doesn’t want to come in front of us. She claims she 
doesn’t have to. How are my questions going to be answered 
in terms of what’s happening in that office if there isn’t 
anybody here to answer those questions? 

I look at the agenda and I don’t see anybody directly 
on staff who’s going to be in front of us, somebody who’s 
working beneath the Ombudsman, somebody who works 
on staff, perhaps one or more, to answer some of those 
questions. I cannot properly, and I feel this way, carry out 
my duties as a member of this committee if my questions 


aren’t answered. That’s the reason for the motion. The 
reason for the motion is to answer some questions. 

It’s not to say that my colleagues are not right, and | 
understand what they’re saying in terms of diplomacy and 
in terms of all of that, but I agree with Mr Murdoch, my 
colleague across, that we have tried for almost two years to 
get through. I’m frustrated. I’d like to hear from the people 
who have been complaining, frankly, and I’d like to give 
them the opportunity to come in front of this committee. 
That’s the reason for the motion. If we don’t give them that 
opportunity, then are questions answered and is this whole 
process worthwhile? 

If the answer is no to my motion, then I would go back 
to my colleague Mr Murdoch again and his question in 
terms of wasting the ratepayers’ money. I’d like some 
questions answered and I’d like to ask the people who 
work there, the people who have the complaints, because 
right now there are a lot of complaints coming out of that 
office, not only from the people who have a complaint 
with government, but the people who work for govern- 
ment are complaining as well. I’d like to ask them some 
questions. 

Mr Duignan: Very briefly, I think we’ve gone around 
this question long enough and I would like to get on with 
the briefing by legal counsel to this committee. Therefore, 
I’m going to call the question. 

Mr Owens: On a point of order, Mr Chair: I believe I 
heard Mr Murdoch move a motion of referral. 

Mr Murdoch: No. To clarify that, I prefer it to be 
tabled, but I think it’s George’s motion and I'll leave it up 
to him. 

Mr Owens: So it’s an interpretation problem. 

Mr Perruzza: On a point of order, Mr Chair: I don’t 
believe you can speak to a motion and then call the ques- 
tion on the motion afterwards. 

Interjections. 

Mr Duignan: The question is called. 

The Chair: All those in favour of Mr Mammoliti’s 
motion, please show? All those opposed please show? 

Motion negatived. 

Mr Owens: As an end note to this discussion, I think 
Mr Mammoliti’s point should not be lost, that there may 
be some difficulties in the office. I’m a little bit nervous 
about having staff come in and— 

Mr Curling: Are we going to debate the motion 
again? It’s all been done. 

Mr Owens: Pardon me? 

Mr Curling: It’s been done. It’s over. 

Mr Owens: It is in terms of Mr Mammoliti’s concerns 
that there should be some method for staff to express their 
concerms. 

The Chair: If Mr Mammoliti wishes, Mr Mammoliti 
can forward that to the subcommittee to review. 

Mr Mammoliti: On a point of clarification, Mr Chair: 
If some staff members come forward at this point and tell 
the Chair and the clerk’s office that they would like to 
appear, will we get a chance to talk about this, because I 
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would certainly be one to recommend that they do. I hope 
they do get put on the list if they choose to come forward. 


The Chair: The subcommittee would review that re- 
quest, obviously. 

Going on with our agenda, this moming we have a 
briefing by our legal counsel, Paul Murray. I would ask 
that you leave your comments and questions till Mr Murray 
is done. Mr Murray, when you feel comfortable, you can 
have the floor. Please feel free to take as much time as you 
need. 

Mr Paul Murray: I think all the members have been 
provided with a copy of some briefing notes. If you could 
turn to those now, it would probably be easier to follow 
along with those. I’m going to actually stay fairly close to 
this and maybe add a few comments as I go through them. 

This is what they look like. If anyone happens not to 
have them, I have two extra copies of them here. 


The Vice-Chair (Ms Christel Haeck): Perhaps all 
members have their briefing notes, as requested by Mr 
Murray. If anyone needs any additional briefing notes, 
Franco or Mr Murray can accommodate. Paul, we’ll turn it 
over to you. 

Mr Murray: As I said, I’ll stay fairly close to these. If 
you turn to the second page, not the covering page, I’m 
going to go through pages 2, 3, 4 and 5. 

Basically, the briefing notes cover four different sub- 
jects. The first is a brief description of the purpose of the 
review, which we’ve heard a bit about because we’ve had 
the terms of reference read out today. 

Then there’s some background on the historical context 
of this review, tracing some of the developments since the 
act was first enacted in 1975. 

Then there is a short description of the manner in 
which the hearings have been organized and who has been 
invited. 

Then on pages 4 and 5, there’s a summary of issues 
under review, and this list of issues are issues that have 
been raised over the course of the last 17 years by different 
ombudsmen and different individuals and agencies which 
have been involved in commenting on the Ombudsman 
Act. 

I’ll go back and start at the beginning with the purpose 
of the review. As I indicated, the terms of reference have 
been read out, but just briefly to restate them, the purpose 
of this review is to assess how effective the Ombudsman 
Act and the Office of the Ombudsman are in achieving the 
objectives set for them. It’s to receive, consider and re- 
spond to recommendations made concerning the need to 
make changes to the act and to the operations of the office, 
with the overall objective of ensuring that the function of 
addressing unfairness in government administration, which 
is entrusted to the Office of the Ombudsman, is performed 
in an effective and efficient manner. 
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The background and history which provides the con- 
text for this review: There have been a number of impor- 
tant developments over the last 17 years. The act was first 
enacted in 1975. It hasn’t been amended since 1975, al- 
though there have been a number of recommendations by 


the different ombudsmen who have held the office, and by 
the different standing committees, as well as others. 

The initial intention for the first Ombudsman, who was 
Arthur Maloney, was to provide a blueprint for the Office 
of the Ombudsman after the first year of operation. This 
was intended to be a very detailed blueprint as to how the 
service delivery would be handled, whether there were any 
inadequacies or problems with the Ombudsman Act: a 
very broad review. 

This Blueprint for the Office of the Ombudsman, under 
this title, was completed in 1979, towards the end of Arthur 
Maloney’s tenure as the Ombudsman, and is a very 
lengthy, 400-page review of the Office of the Ombudsman 
and the Ombudsman Act, and included a very long list of 
amendments to the act, none of which, to this point, has 
been implemented, and a number which subsequent om- 
budsmen have commented on. This blueprint, as well as 
other recommendations after that, form the basis of the 
issues I’m going to go through later, once the committee 
has invited comments from the public. 

As I indicated, successive ombudsmen have pressed 
for amendments to the act on a range of issues related to 
the powers and procedures of the Ombudsman, and have 
constantly been supported by the standing committee in 
making these recommendations. This is discussed in the 
committee’s 19th report released earlier this spring. 

In 1986, the Ombudsman at that time, Dr Hill, specifi- 
cally proposed that the Ombudsman’s jurisdiction be ex- 
panded to include the children’s aid societies, public 
hospitals and the Ontario new home warranty program. 
The previous standing committee held hearings on that and 
recommended against expansion. This committee has re- 
viewed that. In the Ombudsman’s most recent report, she 
has a section in which a number of possible areas for 
expansion of jurisdiction are included. 

Mr Murdoch: Which report is that? 

Mr Murray: The Ombudsman’s annual report. 

Mr Murdoch: Not the special one. 

Mr Murray: Not the special report. 

Mr Murdoch: | just wanted to make sure. 

Mr Murray: Yes, sorry; it’s the Ombudsman’s most 
recent annual report, which was released in the spring. In 
the Ombudsman’s most recent annual report, there are six 
or seven different areas that are raised as areas possibly for 
expansion of the Ombudsman’s jurisdiction, including the 
areas we’ve just mentioned, as well as the actions and 
decisions of municipalities, the actions and decisions of 
school boards, as well as others. 

In September 1989, there was a review of Ontario’s 
regulatory agencies undertaken by Robert Macaulay. This 
was a review of the manner in which administrative tribu- 
nals and government agencies generally operate. Included 
in this report, because of the Ombudsman’s role in review- 
ing the actions and decisions of government agencies, is a 
section on the appropriate role of the Ombudsman in re- 
viewing agencies and tribunals. 

A number of recommendations are made in the Macaulay 
report. In particular, the report notes the need for this com- 
mittee to establish rules to govern how the Ombudsman is 
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to carry out her or his powers in reviewing government 
agencies. Those recommendations have not yet been con- 
sidered by a legislative committee, and those are some of 
the issues we’re hoping to receive comments from the in- 
vited public on. 

In November 1989 the Ontario government of the time 
introduced Bill 80, An Act to amend the Ombudsman Act 
and the Child and Family Services Act, 1984. This bill, 
Bill 80, included a long list of amendments, some of which 
would have altered the Ombudsman’s jurisdiction by nar- 
rowing it, and a number of other amendments which 
would have related to her power to make and submit re- 
ports to the Legislature, as well as other issues. It ad- 
dressed, at least in a number of the amendments, a number 
of concerns that had been voiced by different ombudsmen 
over the previous 14 years. Some of the amendments, to be 
clear, weren’t supported by the Ombudsman of the day, 
and there was some discussion about that. In any event, 
this bill, which might have addressed some of the concerns 
which had arisen over the previous 14 years, did not pro- 
ceed past first reading, so the amendments that had been 
pursued were not implemented. 

Generally speaking, in the last 17 years much has 
changed since the Ombudsman Act was first enacted. 
There are a host of new government agencies subject to 
the Ombudsman’s jurisdiction. The Canadian Charter of 
Rights and Freedoms has altered in a number of ways the 
manner in which the public’s rights are protected, and 
there has been a considerable growth in government, all of 
which, this committee has decided in its 19th report, create 
a need to explore whether these place new demands on the 
Office of the Ombudsman and whether the Ombudsman’s 
office has the ability at present to adequately respond to 
these new demands. 

This review, as seen by the committee in its 19th re- 
port, will provide a forum for the public to comment on 
achievements of the Office of the Ombudsman and to 
make recommendations on how the Ombudsman’s func- 
tions can more effectively be performed. In responding to 
these comments and developments the committee’s object 
will be to bring the Ombudsman Act up to date and to 
ensure that the Ombudsman has the powers and fulfils the 
functions appropriate to today. 

So that’s the historical context. All of those develop- 
ments have given rise to a number of outstanding issues in 
terms of the Ombudsman Act and the Ombudsman’s powers 
and procedures which, in the final part I’m going to bnef 
you on, are the issues that we have set out and which we 
have sent, in the form of questions, to witnesses and in- 
vited public comment on. 

Just before I get to that, in terms of the organization of 
the hearings, which some of the members may not be as 
familiar with as others, the committee made a recommen- 
dation in its report, released on May 28, that this review be 
conducted. On July 23 the Legislature passed a motion 
authorizing the committee to conduct these hearings. Invi- 
tations were mailed during the week of July 27, 1992. As 
you know, there are only two weeks of hearings, starting 
today. We’ve indicated to witnesses that because of the 
short period of notice because of the circumstances sur- 


rounding the legislative schedule earlier this spring we will 
continue to arrange to hear further from witnesses in the 
fall as necessary and we’ll continue to receive written sub- 
missions after the completion of these two weeks of hearings. 

The committee’s expressed hope is to hear from a 
range of officials and individuals about their experiences 
in dealing with the office over the past 17 years. There has 
been a range of invitations sent out to obtain comment 
from the public. There has been a wide public advertise- 
ment of the committee’s hearings inviting participation 
from the public. As well, the committee has invited the 
Ombudsman to appear before the committee and to pro- 
vide her views on the need for improvements to the act and 
to the Office of the Ombudsman. Former ombudsmen 
have been invited. Expert witnesses, professors who have 
written in this area, have been invited. The chairs of gov- 
erment boards and agencies frequently reviewed by the 
Ombudsman have been asked to prepare any comments 
they might have, as well as other ministries and govern- 
ment agencies. 

In addition, we have attempted to identify and invite 
organizations potentially affected by the expansion of the 
Ombudsman’s office in terms of the areas mentioned in 
her most recent annual report. As well, a number of groups 
have been invited to speak concerning the accessibility of 
the Ombudsman’s services to the broad public. As well, 
the committee has contacted other provincial ombudsmen 
asking for their comments on some of the issues under 
consideration. 
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To get into some of the issues for witnesses—just in 
terms of the invitations to witnesses—they have been 
given a list of questions that the committee prepared, 
which relates to a number of issues that have been raised 
over the course of the past 17 years as requiring attention, 
issues raised by previous ombudsmen and different re- 
views that have been undertaken. 

I’ll just go through these fairly briefly. It’s pages 4 and 
5 of your briefing notes. I’ve arranged these issues under 
some general headings, which there is no particular magic 
in. Just at the beginning, some general introductory issues 
are just to identify what the appropriate role and function 
of the office are in light of developments over the past 17 
years. In that sense, this is a very comprehensive review. 

There’s also the general question that has arisen as to 
the systemic reviews of agencies. For example, the Om- 
budsman recently completed a review of the Ontario Hu- 
man Rights Commission, which she discusses in her most 
recent annual report. An issue to be considered is whether 
these reviews should be conducted by the Ombudsman, 
what role they should play in the work of the Ombudsman 
and what procedure should be followed. Clearly it’s a 
newer area for the Ombudsman to be getting into, although 
previous ombudsmen have gotten into these areas and a 
number of ombudsmen in other provinces have. 

Another issue which has been raised by the Ombuds- 
man in the most recent annual report is whether the title of 
Ombudsman should be changed so that it is gender-neutral 
both in meaning and in connotation, and what an appropriate 
title might be. 
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Under expansion of jurisdiction, there are a number of 
issues. Some of the issues to consider are whether to in- 
clude some of the governmental organizations that I’ve 
mentioned that are not presently covered by the act: mu- 
nicipalities, children’s aid societies, public hospitals, the 
Ontario New Home Warranty Program, boards of educa- 
tion, municipally administered social assistance and the 
Law Society of Upper Canada. 

As well, the committee needs to consider whether any 
clarification of the Ombudsman’s current jurisdiction is 
needed because there have been issues over the past 17 
years as to whether certain agencies were within the Om- 
budsman’s jurisdiction. 

As well, the Ombudsman has raised, in the most recent 
report, whether the issue of alternative methods of provid- 
ing ombudsmen’s services—for example, the use of spe- 
cialized ombudsmen—should be considered. 

There are a number of issues that have been raised over 
the years concerning the complaints review process, the 
Ombudsman’s investigation and reporting concerning 
cases. These issues include whether the Ombudsman’s exist- 
ing investigative powers and procedures are adequate for 
the job to be performed, whether to allow the Ombudsman 
to comment publicly on a particular case when it is in the 
public interest and whether to require the Ombudsman to 
conduct educational programs to inform members of the 
public of the Ombudsman’s functions. 

As well, the question of the extent to which the Om- 
budsman should involve herself or himself in facilitating 
the resolution of a complaint should be considered, and the 
extent to which the Ombudsman should continue to be 
involved in cases once he or she has reported to the Legis- 
lature is an issue on which we’ ve invited comment. 

The next area we’ve invited comment on are the roles 
of the assembly and the committee, the accountability 
mechanisms and other functions, which clearly, as in dis- 
cussion earlier today, are issues that have presented ques- 
tions over the course of the past 17 years. These issues 
include whether there are any areas in which the commit- 
tee should establish rules for the guidance of the Ombuds- 
man, whether the procedures followed by the committee in 
reviewing recommendation-denied cases are adequate, 
whether the committee should continue to receive and re- 
view complaints from individuals concerning the Ombuds- 
man’s handling of their complaints, whether the 
procedures in place to review the Ombudsman’s finances 
are adequate, and what information should be conveyed in 
the Ombudsman’s annual reports to the Legislature. 

The final topic on which we’ve invited comment is the 
general performance of the Office of the Ombudsman over 
the past 17 years. These include questions about public 
satisfaction with the service provided, the awareness and 
accessibility of the services, the effectiveness of the com- 
plaints review process, developments in the size and nature 
of the workload since 1975 and the adequacy and manage- 
ment of resources. These are all issues that relate to con- 
cers that have been raised over the past 17 years and are 
important, in the committee’s view, to ensuring that the 
Ombudsman’s function is performed in an effective and 
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efficient manner and on which witnesses have been invited 
to comment. 

That completes my briefing, unless there are questions 
on the briefing. 

The Chair: Thank you very much, Mr Murray. Any 
comments or questions on the brief? 

Mr Ramsay: I’d just like to ask Mr Murray: The issues 
that he has outlined for us this morning, would that be a 
fair summary of recommendations that have come down 
over time from the Maloney blueprint, the Macaulay report 
and the Bill 80 recommendations for amendments? 


Mr Murray: Yes, the issues that I’ve just gone 
through are actually a bit of a condensed summary of those 
recommendations. It doesn’t include all of the specific 
ones. The list of questions sent out to witnesses in which 
we’ve invited comments is more extensive and a more 
complete summary of the recommendations which have 
been made over the course of those years in those reports. 

Mr Duignan: Just going back to page 2, I was won- 
dering if you could make available to the members of the 
committee Bill 80 from 1989 and a copy of the September 
1989 review and the recommendations. I’m wondering, 
could they be made available to the committee? 


Mr Murray: Yes, they can. 


Mr Murdoch: This did say “confidential” on here. 
Now it isn’t any more, I assume? 


Interjection: We’ve just been talking about the 
document. 


Mr Murdoch: I know. We just want to make sure we 
don’t cause any problems, but I think— 


Mr Owens: It’s just gone across TVO. 


Mr Murdoch: Maybe we should send a copy of this 
to the Ombudsman now. 


Mr Curling: Slip it under her door. 


Mr Murdoch: Yes, slip it under her door at 9 o’ clock. 

It says right in here, are we as a committee interfering 
with the Ombudsman’s independence and stuff. We’re go- 
ing to address all this. As I say, I’m still upset that we’re 
being treated the way we are by that office, and again no 
one’s ever tried to say that we want to get into her deci- 
sions. I think we’ve stressed that so many times, that this is 
all going to be well and done, but is it going to mean 
anything? 

I don’t know where we’d find that out, either. Can 
anybody answer me that? Where are we going to go? 
We’re going to spend a lot of money here on this commit- 
tee to do this. We’re not going to do it in two weeks, that’s 
obvious, because of the list of people whom we’re going to 
try to talk to, so it’s going to go on when we come back. I 
think we’ve got to find out, are we doing this all for 
naught? 

Mr Murray: Just in terms of the two points, I guess, 
you raised, one that we only have two weeks now, but as I 
tried to indicate in the briefing note, the committee has 
made it clear to witnesses in inviting them that there’s 
flexibility on the part of the committee and it invites them, 
if there’s not sufficient time now, to make a request to 
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appear before the committee in the fall and to prepare 
written submissions at any point. 

Certainly it’s up to the committee as to how long it 
wants to extend the process of hearing from the public. In 
terms of reminding you, it has been 17 years, so in some 
senses clearly there’s no rush to get this done in two weeks 
and the committee’s made it clear to the public we’ve 
invited that that’s not the case. 

In terms of the issue as to what will happen with the 
committee’s report: As you know, this is a review that the 
committee is undertaking and will report to the Legislature 
on, and then of course it’s up to the Legislature as to how 
to act on any recommendations the committee may make 
in terms of changes to the act. 


The Chair: Just to clarify that for you, Mr Murdoch, 
we have a motion and been ordered by the Legislative 
Assembly of Ontario to do a review and to report back to 
the assembly. 
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Mr Mammoliti: Mr Chair, forgive me for being so 
naive, I guess, but I certainly would like to know how 
much it costs to run the Ombudsman’s office. At this point 
I’d request that information, as well as the number of indi- 
viduals who work in the Ombudsman’s office, the classifi- 
cations, and the hourly wage, if that, or salaries. 

I’m going to agree again with Mr Murdoch and say 
that I’m frustrated as well by knowing that the Ombuds- 
man doesn’t want to come and talk to us. I’d like to ask 
whether or not we can subpoena somebody to come and 
talk to us, Mr Chair, because I certainly would have some 
questions for the Ombudsman in this case. If the answer’s 
yes, I think you can assume what I’m going to say next. 

The Chair: Just before I turn that over to legal coun- 
sel, there is such a warrant: It’s called a Speaker’s warrant. 


Mr Mammoliti: Right on. Okay. 


The Chair: Now I will tum the chair over to Mr Mur- 
ray to answer Mr Mammoliti’s question about expendi- 
tures. 

Mr Murray: One of the issues you’ ve raised is wages 
that are paid to the individuals and whatever interest there 
may be in that. Just to clarify so you’re aware, the Om- 
budsman Act provides, subject to the approval of the Lieu- 
tenant Governor in Council, that the Ombudsman may 
employ such employees as are considered necessary and 
may determine their salary and remuneration and terms 
and conditions of employment. The act does make it clear 
that, certainly in terms of the day-to-day operations, day- 
to-day decisions of the Ombudsman’s office, the Ombuds- 
man is independent in making those decisions. I think the 
committee’s interest would be in more general questions as 
to the overall performance of the functions of the Ombuds- 
man. 

Mr Mammooliti: With all due respect— 

The Chair: Mr Mammoliti, please. 


Mr Mammoliti: I’m sorry, Mr Chair. We’re taking 
blows in the media telling us it’s costing us $25,000 to do 
this review. If I do a review, I like to be thorough; I like to 
know my information, and that’s why I’m asking for this 
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information. I’d like to know how much it costs to run the 
Ombudsman’s office, how many people are employed 
there and what their functions are, as well as their wage. 

The Chair: If you look at the expenditures for the 
1991-92 fiscal year, you will get that information, but I’m 
sure we can ask the clerk to get that. 


Mr Mammoliti: They’re not on the sheet, Mr Chair. 


The Chair: I’m sure we can get the clerk to issue that 
to every member, but if you look at the bottom of the fiscal 
year, total expenditures are $9,623,852. 

Mr Mammoliti: Can I get that on a piece of paper? 

The Chair: Yes, you can. I will ask the clerk to do 
that. 


Mr Murdoch: On the subpoena and things like that, 
we talked about that in the subcommittee yesterday. We 
looked at that, Mr Mammoliti, and we felt that maybe 
we’re a little above that in this committee. Mr Ramsay 
dictated a very nice letter to be drawn up and sent to her, 
and maybe we should stick to that, if we could. I don’t 
know whether that’s been done yet; maybe it’s redundant 
because of the report, I don’t know. 

I am still upset because of this, but I think the Ombuds- 
man looks worse if she doesn’t show up here, and for us to 
force her to come I think would be wrong. If she doesn’t 
want to come, fine. Just as somebody said today, it’s nice 
that we’re in open session; we’re not trying to hide any- 
thing. If somebody doesn’t show up here, I don’t know if 
they’re trying to hide something or whatever. I don’t know 
why somebody wouldn’t show up here when it’s a com- 
mittee to investigate. It’s a 17-year investigation; I mean, 
nothing’s been done for 17 years. I think something has to 
be done to look at it. 

So I hope we’ll continue with that letter Mr Ramsay 
helped us dictate yesterday. Is that not possible? 


The Chair: Mr Murdoch, just for a point of clarifica- 
tion, if you’ll allow me, the Ombudsman was invited and I 
will read the letter out for all members. 


Mr Murdoch: But also, remember, we were going to 
send a nice letter back. 


The Chair: I will refer to that when I’m done. The 
letter’s dated July 27, 1992, addressed to Roberta L. Jamieson, 
Ombudsman, Office of the Ombudsman, 125 Queen’s 
Park, Toronto, Ontario, MSA 2C7. 

“Dear Ms Jamieson: 

“Re review of the Office of the Ombudsman. 

“In your letter of July 22, 1992, you comment that you 
have not yet received a reply to your request of June 25, 
1992, to appear before the standing committee, and that 
this meeting must be held before you will consider provid- 
ing the information that we requested in our letter to you 
of July 21, 1992. 

“With respect to your request to appear before the 
committee, we take this opportunity to inform you that on 
July 23, 1992, the Legislature passed a motion which 
authorizes the committee to hold hearings this August for the 
purpose of conducting its review of the Office of the Om- 
budsman. We believe that this would be an appropriate op- 
portunity for you to raise your concems with the committee’s 
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recommendations, along with other comments and sugges- 
tions concerning the need for changes to the Ombudsman 
Act and to your office’s operations. We will shortly be 
forwarding to you a list of issues on which the committee 
hopes to receive comments. We will then be meeting to 
arrange a schedule for witnesses to appear. 

“The committee is extremely concerned with your re- 
fusal to comply with its recommendations and believes the 
discussion you suggest may be useful. However, in order 
for such a meeting to be productive we would ask that you 
provide a more detailed explanation as to your reasons for 
choosing not to implement the committee’s recommenda- 
tions. In this respect, we note that you have made a general 
assertion that compliance with the recommendations 
would represent an abdication of your responsibility to 
exercise your discretion independently, but have not indi- 
cated why this is the case for each of the various recom- 
mendations the committee has made. Some explanation of 
your concerns with respect to each of the recommenda- 
tions would be helpful in advance of the meeting. 

_ “While we look forward to meeting with you, we do 
not agree, as you suggest, that this meeting must be held 
before the information which we requested in our letter to 
you of July 21, 1992, is provided. We would note that the 
information requested relates to the matters which are the 
subject of the committee’s hearings, and it is therefore 
information which the committee is authorized to send for, 
since the committee is authorized to send for such persons, 
papers and things as it considers necessary for its proceed- 
ings or deliberations. Therefore, unless you believe that 
you do not have the power or responsibility to provide the 
information, we see no reason why the provisions of this 
information should be delayed. 

“We therefore repeat our request for the information. 
We would also ask that if you do take the position not to 
provide the information, please indicate to us why you 
believe that you do not have the power or responsibility to 
do so. 

“Should you have any questions concerning the above, 
please do not hesitate to call. 

“Yours truly, Mark Morrow, MPP.” 

That is the letter asking her to appear before us. I just 
read that in for information, Mr Murdoch. The subcommit- 
tee should be meeting again at a later date this week to 
look at Mr Ramsay’s idea of a letter to the Ombudsman. 

Any further comments or questions? 

Ms Zanana L. Akande (St Andrew-St Patrick): | 
have been looking in the standing orders. I’m interested in 
the terms of reference of this committee and whether there 
has been some expanded interpretation of them and how 
that fits in to our request of the Ombudsman. I understand 
what the concerns are; they have been outlined very well 
by Mr Murray and we have discussed them previously. But 
when I look at the standing orders, I don’t see a description 
of what our terms of reference are that would in fact allow 
us Or motivate us—I think “allow” is the word I want—to 
delve into this to the depth we want to. I’m wanting to 
know if there exists somewhere some greater or wider 
description of what our terms of reference are. Orders of 
reference, I’m sorry. 


The Chair: Ms Akande, we are not conducting this 
review under standing orders. We are conducting this re- 
view under special orders and motions dated July 23, 
1992, and passed by the Legislative Assembly of Ontario. 
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Ms Akande: However, can I just clarify this for my- 
self? The questions we asked, the information we consis- 
tently requested, were as a part of the standing committee, 
and that was under the terms of reference of the commit- 
tee. It was our dissatisfaction with those responses, am I 
correct, that led us to that motion? 


The Chair: Yes, you’re correct. 


Ms Akande: I’m still hoping that there exists some- 
where some wider description of the terms of reference 
which would give us the support that we did in fact ask 
those questions within the parameters of our mandate, 
which then led us to do this. 


The Chair: Thank you very much, Ms Akande. Mr 
Perruzza. 


Mr Perruzza: I was just going to refer briefly that 
there are figures available through other processes to—I’m 
going to pass, Mr Chair. 

The Chair: Mr Mammoliti. 


Mr Mammoliti: Earlier I put in a motion that I 
wanted staff to come in front and answer some questions. I 
was told that perhaps we should talk to the person who is 
accountable for the goings-on in the Ombudsman’s office, 
and now I find out that the person who is accountable 
doesn’t want to come and talk to us. The reason I asked for 
the—it’s not called a subpoena, it’s called something else. 


The Chair: It’s called a Speaker’s warrant. 


Mr Mammoliti: I need to know what’s going on in 
that office. Inviting experts is one thing, but to just sit back 
and accept the fact that the person who is accountable 
doesn’t want to come and talk to the committee to me is 
not acceptable. I’d like to do whatever I can to get these 
questions answered, so if that means that I have to put a 
motion on the floor, then I would, but I’d like to get some 
feedback before a motion is put on. I don’t know how the 
rest of the people in this committee feel, but I certainly 
would like to get some questions answered by the people 
who are accountable. 


The Chair: Can I just interrupt here for one moment? 
We are trying to deal with the brief Mr Murray gave us this 
morning. Is this in context of the— 


Mr Mammoliti: Sure it is. 


Mr Curling: On a point of order, Mr Chairman: Ms 
Akande asked a good procedural question and I think it 
should be answered. If I understood her correctly, she 
asked if we have exhausted the standing orders procedures 
before we move on to the next act, in other words, calling 
the Ombudsman here. I didn’t get an answer to that. Have 
we exhausted the standing orders procedures on how we 
get the Ombudsman appearing before us? 


The Chair: No we haven’t, Mr Curling. 
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Mr Curling: The other question she asked, then, is 
that if we’re into the second phase and we’ve not exhausted 
the first phase—was I understanding you correctly? 


Ms Akande: That’s a rather liberal interpretation, but 
then you are a Liberal, Alvin. But thank you. My question 
was also, do we have a wider interpretation of the orders 
of reference which would have allowed us to question the 
very thing which has provoked this investigation? 


The Chair: The motion that was passed by the Legis- 
lative Assembly on July 23 allows us the wider aspects for 
the terms of reference. 


Mr Curling: I would say yes, we have. In the last two 
years we have brought her before us and asked many ques- 
tions to which we did not get satisfaction, and she said she 
would not proceed beyond that. The only way we could 
have done that now is to get an order in the Legislature to 
say, “If we get the Legislature’s direction, will you do 
that?” That’s what we did, isn’t that so? That July motion 
is the one that was bringing her before us, but she has 
refused to come now. 


Ms Akande: May I interject just because it relates di- 
rectly— 


The Chair: Interjections aren’t allowed, Ms Akande. 


Ms Akande: —and it would be more efficiently dis- 
cussed this way? What I am saying is that it may well be a 
part of the result of this exercise or some other one related 
to it that we more specifically define the orders of refer- 
ence for this committee so that it will not only serve to 
inform the committee but will serve to inform the Om- 
budsman about the parameters of our jurisdiction. 


The Chair: Can I allow the clerk to respond to that. 


Clerk of the Committee: Mrs Akande, the standing 
orders specifically authorize us to review specific reports 
of the Ombudsman. However, the motion passed by the 
Legislature is broad and also is based on the fact that we 
made the recommendation in our annual report to specifi- 
cally look at certain areas, and it is within that framework 
that we are reviewing. 


Ms Akande: I understand. 


Clerk of the Committee: To answer your second 
question regarding the process for a Speaker’s warrant, the 
process, in general but not in this particular case, is that the 
clerk contacts the individual and requests the individual’s 
appearance and it’s followed through by a number of letters. 
That number of letters could be at the discretion of this 
particular committee. 

If the individual refuses, we request again. If the indi- 
vidual refuses, that number must come to a decision of the 
committee. They must decide if it’s appropriate to request 
a Speaker’s warrant from the Speaker. They must be abso- 
lutely sure in their minds that there is no other way to 
follow that route. However, the second letter recom- 
mended by both Mr Ramsay and Mr Murdoch is along the 
process that the committee feels to go forward. 


Ms Akande: Thank you. 


The Chair: Thank you very much. Mr Murdoch, 
please. 


Mr Murdoch: Just to get back to what Mrs Akande 
said, we exhausted everything we tried and we were at the 
point that we needed this review to really find out what our 
job was. We’ve had the Ombudsman here. We were told 
that she had powers. We don’t know what they really are 
and we couldn’t figure them out. 

We asked, we felt anyway, just some simple things to 
be brought to our committee so that we could decide what 
was going on. Hopefully, this review does give us an ex- 
panded mandate or takes our whole mandate away from us 
and we’re redundant. That’s what it’s about. It’s hard to tell 
with what you have there whether this is right or not. 

The other thing is, I know we’re talking about, to get 
on to George’s—or Mr Mammoliti’s— 

Mr Mammoliti: That’s okay, you can call me George. 

Mr Murdoch: That’s fine. Half the time these guys— 

Mr Ramsay: He’s been called worse. 


Mr Murdoch: Yeah, I’ve been called worse, George. 

About the Speaker’s warrant, we’re going to have the 
Speaker here this afternoon. Maybe we should discuss this 
with the Speaker to see how he feels about it too. I’m 
wondering if we’re just jumping the gun a little bit. We can 
always do this at any time, but we are going to have the 
Speaker here and— 

The Chair: Mr Murdoch, I think Mr Murray has a 
response for you. 

Mr Murray: Actually it was a response to Ms 
Akande. 

The Chair: Okay. Thank you. Go ahead. 


Mr Murray: One of the questions you asked was 
whether or not one of the issues to be considered is chang- 
ing the committee’s standing orders. This committee’s 
terms of reference state that one of the issues to be consid- 
ered is the mandate of and role to be played by the stand- 
ing committee on the Ombudsman. 

We’ve expressly stated and we’ve asked for input from 
the public, we have asked a number of questions about 
what the appropriate role of the standing committee is to 
be. Depending on what response we get to those questions, 
we could then consider a recommendation re drafting or 
clarifying the existing standing orders. 

The Chair: Thank you very much, Mr Murray. Mr 
Ramsay, please. 

Mr Ramsay: Mr Chairman, I think it’s the view of 
everybody on this committee that we would want to have 
the assistance of the Ombudsman in helping us in this 
review. 

When I look back in the correspondence, I know the 
Ombudsman has asked, in her letter to you, Mr Chair, 
dated June 25, 1992, that she wants to be permitted to 
appear before the committee to set out in full detail her 
position with respect to our report of her annual report and 
the goings-on of her office in the past year. 

I would propose, in the context of our review, that is 
certainly a legitimate starting place for us to proceed, and 
if we want to have a good working relationship with the 
Ombudsman and want to have her assistance in doing this, 
because we all want to look at how we can improve the 
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act, I suggest that we invite the Ombudsman—if she can 
make it within the next two weeks, that would be helpful, 
but if not, when we return to session—to come before us 
to set out, as she has requested, her reasons why she dis- 
agrees with the report we made, the 19th report of this 
committee. I’d like to invite her to come before us and talk 
about that. 

The Chair: Just before, Mr Ramsay, I ask you if that’s 
a motion, the reason the subcommittee was called yester- 
day morning was to bring the Ombudsman forward to let 
her know that we would appreciate that she appear before 
us for a briefing, and she did not respond to the subcom- 
mittee. Now would you want to put that forward as a 
motion? 

Mr Ramsay: I would like to, yes. 

The Chair: Mr Ramsay moves that we ask again the 
Ombudsman to appear before us. Any comments or ques- 
tions on the motion? 

Mr Owens: Just in terms of Mr Ramsay’s motion, I 
think it’s a good one. I would ask him, however, if it would 
not be better if the subcommittee met this afternoon prior 
to session. Yesterday we all arrived expecting the Ombuds- 
man to be there and we’ve really had no time to put our 
minds to how we can broach some kind of a diplomatic 
solution and how we can encourage the Ombudsman to in 
fact appear. I fully agree with Mr Ramsay, but I wonder if 
it would not be better if a subcommittee meeting were held 
and our minds were put to that issue. 

The Chair: Can I take that as an amendment to Mr 
Ramsay’s motion? 

Mr Owens: It’s a friendly suggestion. 

Mr Ramsay: I take it as a friendly suggestion, Mr 
Chair, and would accept that. 
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The Chair: All three parties are agreeable? Agreed. 
Okay, thank you. So the subcommittee will meet at, say, 
1:45? 

Mr Ramsay: Or as soon as we finish this morning. 
How about that? 

Clerk of the Committee: We can meet as soon as we 
finish. 

The Chair: Mr Perruzza moves that the committee 
adjourn. 

Mr Ramsay: Since it looks like we’ll be adjourning 
momentarily, I would suggest that the clerk proceed in the 
subcommittee after adjournment of the committee. 

The Chair: That’s fine, Mr Ramsay. Mr Mammoliti? 

Mr Mammoliti: I just wanted to ask a question, Mr 
Chair, before we split. 

Mr Perruzza: Excuse me, Mr Mammoliti, there’s a 
motion on the floor to adjourn. 

Mr Mammoliti: Oh, I’m sorry, I thought we had dealt 
with it. 

The Chair: Mr Perruzza put a motion on the floor to 
adjourn. It’s a non-debatable motion. All those in favour? 
All those opposed? 

Mr Owens: What was the question? 

The Chair: There was a motion to adjourn put on the 
floor by Mr Perruzza. 

Mr Mammoliti: A motion to adjourn? 

The Chair: Yes. It’s a non-debatable motion. All 
those in favour again, please show. All those opposed? 

Motion agreed to. 

The Chair: We are adjourned until 2 o’clock this after- 
noon. 

The committee recessed at 1133. 
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AFTERNOON SITTING 


The committee resumed at 1409. 


ROBERT GATEMAN 


The Chair: I’d like to call the standing committee on 
the Ombudsman to order. Our first person presenting this 
afternoon is Mr Gateman. 

Mr Gateman, you have a half-hour for your presenta- 
tion. I would appreciate it if you would leave some time at 
the end of your presentation so that the members here can 
ask you some questions or make some comments. Please 
feel comfortable and begin when you want. Would you 
please read your name into the record to help our official 
recordings. 


Mr Robert Gateman: | thank you, Mr Chairman. My 
name is Robert Gateman. First of all, let me say it’s a 
pleasure to appear before the committee. I would like to 
say at the outset that my purpose is not to come here 
before this committee to Ombudsman-bash. I hope that I 
will be proffering some constructive suggestions, rather 
than simply naming names and complaining about a par- 
ticular case. 

I would also like to indicate to this committee that I 
have advised the Ombudsman of my basic submission be- 
fore this committee, so this is not an attempt to sort of 
have a review of a particular case. 

I would also like to inform the committee of this par- 
ticular caveat, that I’m going to be referring to a particular 
case. The case is an ongoing case, so I’m going to attempt 
not to name names in the case and make every effort to 
extract the main element from this particular case. I can 
also indicate to the committee that the right of confidenti- 
ality has been waived in this case so that some of the 
specifics can come before this committee. 

For your information, I am a professor of law and eco- 
nomics and a lawyer in three provinces. I will be discuss- 
ing a particular complainant. That’s as far as I’m going to 
get into the details of this case. 

The issue I’m bringing before the committee is: How 
should the Ombudsman treat proposals that come from a 
government organization while an investigation is ongoing? 
Let me just repeat my issue. The issue is: If a governmen- 
tal organization gives a proposal, or in this case gives a 
series of ongoing proposals to the Ombudsman, how is the 
Ombudsman supposed to treat that proposal? 

In this particular case, you will see when I go through 
the facts that it was an excuse at every stage for the Om- 
budsman to close the file. I’m going to suggest to you that 
there’s nothing in the act that grants the Ombudsman the 
authority or the jurisdiction to close down a file, in other 
words, discontinue an investigation, simply because there 
is yet another proposal before the Ombudsman. 

I propose to go through the facts of the case, the actual 
complaint, in about two minutes, just to give you a flavour 
of how this issue came before the Ombudsman. Then I 
will go through sort of a detailed analysis of what the 
Ombudsman has or hasn’t done on this case, and finally I 
will make some suggestions. 


This complaint occurred as a result of students at 
Georgian College attempting to get or to exhort the ad- 
ministration of the college to enforce board resolutions. 
There was a board resolution on the books of Georgian 
College requiring course evaluations to be done. At the 
time the students brought this to the administration— 
senior administration, ie, president, vice-president etc— 
48% of the teacher evaluations, for example, were not 
done. 

After protracted efforts by the students to get the ad- 
ministration to enforce the board resolutions, they filed for 
an injunction in the Ontario Court (General Division). 
Coincidentally, the next working day, those instrumental in 
the filing of the injunction were ejected from the campus 
for life without a hearing and their tuition was returned. 

Subsequent to that ejection, the administration at- 
tempted to deceive both the Minister of Colleges and Uni- 
versities and the complainant that it was a board decision. 
It turns out in the end that there never was a board decision 
to eject these people, it was an administrative decision, but 
for months and months and months the administration was 
advising both the complainant and the ministry that it was 
a board decision. 

The administration also attempted to deceive the min- 
istry and the complainant for months that there was, “an 
existing administrative practice,” and I’m referring here 
now to subsection 17(1) of the Ombudsman Act. The ad- 
ministration was arguing and advising—and the complain- 
ant has a letter on file from the Deputy Minister of 
Colleges and Universities stating that there was an appeal 
process available to the complainants. There never was an 
appeal process available to the complainants. 

Mr Bruce Hill, who is now the new president of 
Georgian College as of December 31, 1991, entered into a 
binding agreement with the complainants to reveal the evi- 
dence supporting the college’s actions. The complainants 
have never, ever received any information supporting the 
college’s actions. It’s been a year and a third, one year and 
four months, and the complainant has never received any 
information on why the complainant was ejected from the 
campus. 

Interestingly, the college still refuses to reveal any in- 
formation on why the complainant was ejected from the 
campus. However, interestingly, the college attempted to 
encourage the Ombudsman to discontinue her investiga- 
tion. If I can just repeat that point: While the college is 
attempting to not disclose any information to the com- 
plainant, they are attempting to encourage the Ombudsman 
to discontinue her investigation. That’s a bit of an over- 
view of the complaint. 

Now, with respect to the Ombudsman herself, a com- 
plaint was lodged on June 11, 1991. The allegation was 
breach of natural justice. It’s interesting to note that there 
were no recommendations from the complainant to the 
Ombudsman on what to do. It was simply, “Here’s the 
problem.” This is important when we get to section 17. 
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On June 12, there is a letter from the complainant to 
the Ombudsman saying, “Would you expedite the file, be- 
cause we would like to get back on campus by September 
1991.” On June 26, 1991, the Ombudsman writes to the 
complainant, saying, “We will review your file.” Nothing 
happens for another month. 

On July 23, the complainant telephones the Ombuds- 
man, saying: “Would you please expedite our file? We 
want to be allowed to register for the fall term.” The Om- 
budsman—and this is important for this committee—ad- 
vises the complainant that she has more important cases to 
deal with and in fact states that the cases where money is 
involved with respect to social services are more important 
than this case. Yet she promises to expedite the file. That 
was on July 23. 

On July 24, the Ombudsman writes a letter to the min- 
ister advising that the minister should adhere to his exist- 
ing administrative policy. We will find out that there is no 
existing administrative policy. On September 2, 1991, the 
complainant contacts both the minister and the Ombuds- 
man and advises of the urgency of the matter. Why? Be- 
cause September 7 was the last day to register for the fall 
term. 

September 23: The complainant has a telephone con- 
versation with the Ombudsman. This is what I will call the 
first attempt to dissuade the complainant. The complainant 
advises the Ombudsman that there is no appeal available; 
there is no appeal available within the college or institu- 
tion’s own practice and procedure manual, and there is no 
existing proposal from the college. So there is no appeal 
available, and the Ombudsman knows on September 23, 
1991, that there is no existing administrative practice to 
deal with this matter. 

The Ombudsman advises the complainant that the col- 
lege asks for more time. Now, the importance of this is that 
it is at the expense of the complainant. The complainant 
wants to register for September 7, and the Ombudsman is 
granting more time to the institution, the governmental 
organization. In the meantime, who loses out? The poor 
complainant. The Ombudsman also states on September 
23, “My view is that the college is scrambling to put some- 
thing together.” 
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Meanwhile, the students cannot register. The Ombuds- 
man also states at that time that for administrative ease— 
and this is why I call it dissuasion attempt number 
one—she wants to close the file. The complainants are 
dumfounded. This is the first time the complainants start to 
wonder whether it may be easier to fight the institution 
than to fight with the Ombudsman. 

September 30: The complainant phones the Ombuds- 
man and basically says, “Let’s get the investigation mov- 
ing.” This is now September 30; they’ve missed the 
September 7 deadline. 

October 21: The college comes forward with a pro- 
posal. I won’t go through the details of the proposal, but 
one lawyer said, “It would make a first-year law student 


laugh.” 
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October 28: The Ombudsman serves her notice of in- 
tent to investigate. The complaint has been on her desk 
since June 11. 

November 15: There’s a letter from the Ombudsman to 
the complainant—and this is what I call dissuasion attempt 
number two—attempting to close the file again. I shall 
read a quote from the letter from the Ombudsman to the 
complainant. “The appeal which the Ministry of Colleges 
and Universities is endeavouring to set up, however, would 
appear to provide a legitimate administrative review”—not 
existing administrative practice—“which it would be ap- 
propriate for you to take advantage of.” 

My suggestion to you is that is a clear recommendation 
to the complainant to accept this proposal. Interestingly, 
the Ombudsman hasn’t even investigated. The Ombuds- 
man is recommending before she’s investigated. 

The second quote from that same letter dated Novem- 
ber 15, 1991: “It is our view that it would be inappropriate 
for our office to intervene while this appeal process is 
available to you. It is therefore our intention to discontinue 
investigation until you exhaust this appeal. If you are dis- 
satisfied with the outcome, you may advise us and we will 
reopen your file.” 

How did the complainants feel about this? First of all, 
the Ombudsman hadn’t even seen the proposal at this 
stage. When this letter was written on November 15 advis- 
ing the complainant to accept the proposal and close the 
file down, the Ombudsman had not even seen the pro- 
posal. 

Second, the Ombudsman’s office hadn’t even investi- 
gated, had not received the college’s file on this matter, yet 
it was recommending to the complainant that the com- 
plainant accept the proposal. / 

Third, under clause 17(1)(a) of the act, the Ombuds- 
man can, if there is an existing administrative practice 
which provides an adequate remedy, refuse to investigate. 
But how can the Ombudsman, with all due respect, con- 
clude that there is an adequate remedy if she hasn’t even 
investigated to find out what the facts are? 

So how does the complainant feel? The complainant 
feels that there was self-serving influence by the Ombuds- 
man on the complainant, that there was a predisposition on 
the part of the Ombudsman to close the file down for 
administrative ease as opposed to investigating an action 
for the little guy against this huge bureaucracy. That was 
dissuasion attempt number two. 

December 13: The top legal adviser within the Om- 
budsman’s office writes what may be described as a cover- 
your-actions letter to the complainant. In that letter, she 
advises that under the act, if there is a right of an appeal, 
an objection or a hearing under clause 14(4\a), then the 
Ombudsman can refuse to investigate. She then says in the 
same letter, “But this is not your case.” The complainant 
read this as an attempt to influence the complainant to 
close down the file. 

But then an officer within the Ombudsman’s office 
went further in that letter of December 13 and stated that 
under clause 17(1){a), if there’s an existing administrative 
practice which provides an adequate remedy, they can re- 
fuse to close the file. I quote again from that letter: 
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“The information provided by” the Ombudsman “indi- 
cated that the appeal which the ministry was attempting to 
set up would provide a legitimate administrative rem- 
edy”—notice the wording here, “legitimate administrative 
remedy,” not “an existing administrative practice”— 
“which had been specifically structured to meet your pro- 
cedural requirements. It was, accordingly, our tentative 
view that you should avail yourself of this possible remedy 
before we become further involved.” 

But the letter of November 15 was not a tentative view; 
it was saying, “We want to close the file down and we 
suggest that you accept the proposal.” She goes on in that 
same letter of December 13 and states: 

“It is unfortunate that it has taken some time to clarify 
the status and nature of the appeals/reviews available to 
you. This is something we are required to do before initiat- 
ing an investigation, however.” 

My point to you people is that I don’t see in the act 
where they’re required to do this, and I don’t see how a 
proposal is an existing administrative practice. 

I see that my time is running short. I might say at this 
point that the file of the complainant is certainly open to 
the committee. Anything that is in the file, you’re welcome 
to review. Second, any comments I make or any embel- 
lishments you may wish on any technical arguments I will 
certainly be willing to submit to you in wniting, if you 
want them. 

Let me get to the third dissuasion attempt. The third 
phone call was a couple of weeks ago from the Ombuds- 
man. This is a crucial phone call. The Ombudsman called 
the complainant and advised the complainant, “In similar 
cases, complainants don’t get much more than what was 
offered in the proposal.” The complainant then said, “Have 
they obtained things that are not in the proposal, like 
monetary compensation?” The Ombudsman said yes. 

The complainant then said, “Then why are you calling 
me to close down the file yet a third time?” The Ombuds- 
man stated that they were having difficulty with the col- 
lege being willing to disclose the information, disclose the 
file to the Ombudsman. The complainant then said: 
“That’s not my problem. You deal with it. You have the 
full weight of the law behind you.” The Ombudsman 
stated that it would make for “clearer sailing”—and that’s 
a quote—if the complainant were to accept or reject the 
proposal. 

At that stage the complainant said, “How can I accept 
or reject the proposal if I don’t know what the file is about 
because you haven’t investigated?” The Ombudsman then 
said, “We do not want to have to subpoena the witnesses,” 
an astounding statement by the Ombudsman. The com- 
plainant then said, “Have you ever filed for a search war- 
rant and served the search warrant on a governmental 
organization?” At that stage the Ombudsman’s officer said 
no; a senior officer in the Ombudsman’s office said no. 

What is the effect on the complainant of a phone call 
like this with yet another—this, by the way, is the second 
proposal to the complainant, again not seen by the Om- 
budsman. The complainant feels, again, self-serving influ- 
ence on the complainant to close the file. 
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Now, what are the suggestions on how to deal with 
this? I won’t waste too much time, but I refer the commit- 
tee to sections 14 and 17. A major point I want to make is 
section 14. 

Subsection 14(1) establishes the function of the Om- 
budsman. Notice the wording of subsection 14(1). Subsec- 
tion 14(1) says, “The function of the Ombudsman is to 
investigate.” I cannot repeat that word enough. It says, 
“The function of the Ombudsman is to investigate.” It does 
not say “mediate,” it does not say “convince the complain- 
ant to accept a proposal” and it does not say “negotiate.” It 
says “investigate.” So why for six months—now over a 
year—has the Ombudsman still not initiated the investiga- 
tion? What is the effect of this proposal before the Om- 
budsman? That’s my question to this committee. 

Then I refer you to subsection 14(2). This is the one 
I’m sure this committee has enjoyed with the Ombudsman. 
It says, “The Ombudsman may make any such investiga- 
tion.” The operative word there is “may.” I suspect the 
Ombudsman is using that word “may” to support an argu- 
ment that the Ombudsman has absolute discretion. 

There are many administrative bodies that fall under 
this same type of clause, this permissive investigatory 
clause; there are many. I suggest to you that clause means 
that the Ombudsman may investigate a complaint subject 
to the constraints and restrictions imposed upon the Om- 
budsman in the act. It’s not an absolute discretion. Then 
youre bumped to section 17. 

Section 17 is the section that says the Ombudsman 
may refuse to investigate in her discretion if it’s trivial, 
vexatious and so on. But there’s also another section there, 
clause 17(1\a), that says the Ombudsman may refuse to 
investigate if there is an existing administrative practice. | 
submit to you that a proposal is not an existing administra- 
tive practice. 

Why? First of all, “practice” is defined in the Oxford 
English Dictionary as an established method. How can a 
proposal that’s put on the table that isn’t even accepted by 
the complainant be an established method of dealing with 
the problem? 

Second, how can it be existing if it’s not accepted by 
the complainant yet? A labour negotiation proposal, a labour 
arbitration agreement, is not existing until either both sides 
accept it or it’s imposed by the arbitrator. It’s not an exist- 
ing administrative practice. 

Third, what’s the operative time period here? The op- 
erative time period isn’t years later when the governmental 
organization is attempting to circle the wagons. The opera- 
tive time period for determining whether or not there is an 
existing administrative practice is when the wrongdoing 
has occurred; in other words, in this case, when the stu- 
dents were ejected for life from the campus of Georgian 
College. I can go on at length on that. 

I also direct your attention to “adequate remedy.” How 
can the Ombudsman determine that there is an adequate 
remedy if she hasn’t investigated? I have more comments. 
I’ll submit those in a written submission, if you wish. 

Let me get to a written recommendation that this com- 
mittee may want to consider, a recommendation not unlike 
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the recommendations in the 40-odd recommendations in 
the 19th review. Let me suggest two recommendations to 
you: 

|. That section 1 of the Ombudsman Act be amended 
by adding after clause 17(1)(b) the following: “Existing 
administrative practice does not include a proposal from a 
government organization to a complainant.” In other 
words, in the definitional section you’re simply defining 
“existing administrative practice” to not include a pro- 
posal. That’s one way you could attack it. 

2. A second way of attacking the problem is that the 
following be established as a rule under subsection 15(1) 
of the Ombudsman Act. Here’s the rule: “Unless with the 
informed consent of the complainant, the Ombudsman 
shall not discontinue an investigation on the grounds that 
there is a proposal from the government organization to 
the complainant.” 

What’s the effect of either of those two proposals? To 
require the Ombudsman to investigate until she makes a 
recommendation. That’s the bottom line here. Don’t try to 
close a file every time a government organization attempts 
to come forward with yet another proposal. Who knows 
whether the proposal is good or bad until you’ve investi- 
gated, unless the complainant accepts it? 

Those are my long-winded suggestions. 

The Chair: Thank you very much, Mr Gateman. 
Questions or comments? I would appreciate it if each cau- 
cus could limit it to one question, as we have five minutes 
left in the half-hour presentation. 


Mr Robert V. Callahan (Brampton South): You’re 
a professor of law at what college? 

Mr Gateman: I’m on sabbatical now. I was from Al- 
berta. 

Mr Callahan: Who were you connected with? 

Mr Gateman: I was with the University of Alberta. 


Mr Callahan: I think it’s important to lay on the table 
what this injunction was brought for, what the students 
were trying to do. Do you feel able to do that? 

Mr Gateman: The students were attempting to en- 
force an existing board resolution on the books of the col- 
lege that required teacher evaluations to be done. 

Mr Callahan: All nght. Now— 

Mr Gateman: If I can just interrupt for one second, at 
the time they were requesting that the board resolutions be 
enforced, 48% of the teacher evaluations were not done. 


Mr Callahan: All right. 

The Chair: Thank you very much, Mr Callahan. Mr 
Villeneuve, please. 

Mr Callahan: Just a second, Mr Chairman. I’m trying 
to ask some questions and I’m not even getting a chance 
to. May I please have more latitude? 

The Chair: You can ask one more question, Mr Calla- 
han. 

Mr Callahan: One more? We’re investigating the 
Ombudsman. Maybe we should be investigating this com- 
mittee if I’m not able to ask any more questions than that. 
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The Chair: As I stated when I started, Mr Callahan, 
we are on a limited time frame. There are five minutes left 
in the presentation. 

Mr Callahan: Mr Morrow, I don’t think we’re on a 
limited time frame when we’re hearing allegations against 
a person who represents an office that has heretofore in 
this province been an exceptional assistance to people, 
with such famous people as Arthur Maloney and Mr Jus- 
tice Morand. We’ve heard from a person here today, in the 
absence of the present holder of that office, and I think I’m 
entitled to ask questions of this gentleman to try to draw 
out and perhaps assist the office—if not the person in the 
office, certainly the office—to make certain that it’s not 
just simply mud unduly slung without the opportunity of 
knowing what’s going on. That’s why I think I’m entitled 
to ask those questions. 

The Chair: What are the feelings of the committee as 
a whole? Are they in favour? 

Mr Owens: In light of a schedule that could be de- 
scribed as less than taxing, I think maybe we could look at 
a little bit more latitude. I think Mr Callahan is right. Mr 
Gateman has raised some allegations that I’m certainly 
interested in pursuing and I think we should allow some 
latitude. 

The Chair: Thank you very much. Go ahead, Mr Calla- 
han. 

Mr Callahan: Thank you. Georgian College is run by 
the Council of Regents. That’s who you’re talking about 
who would have had the authority— 

Mr Gateman: My understanding, sir, is that the Min- 
ister of Colleges and Universities is seized with the re- 
sponsibility of managing the colleges and that the Ontario 
Council of Regents is simply an advisory body to the min- 
ister. That’s my understanding. 

Mr Callahan: All right. It seems very strange. I find it 
quite astounding that students would take that matter to the 
General Division court for an injunction. It must have been 
very costly for them. 

Mr Gateman: I certainly can’t comment. 

Mr Callahan: Or did they have gratuitous legal advice? 

Mr Gateman: | certainly can’t comment on that. 


Mr Callahan: You can’t tell me whether they had gra- 
tuitous legal advice? 

Mr Gateman: | can’t comment on that; that’s right, 
Sir. 

Mr Callahan: It seems to me that under the Ombuds- 
man Act, to begin with, even if it’s investigated by the 
Ombudsman’s office, the best that can happen is that it 
recommend to the minister that he do something about it, 
and if he doesn’t, then it sends a letter to the Premier. 

Mr Gateman: They did that, sir. They have letters 
back from Premier Bob Rae. 
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Mr Callahan: I mean if that’s the best you’re going to 
get from the Ombudsman; one would think the procedure 
that would have been taken, perhaps, would have been to 
have spoken with—or maybe I should ask, did they ever 
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talk to the people at the College of Regents to determine 
why they were not evaluating teachers? 


Mr Gateman: There’s a two-pronged answer to your 
question. First, yes, they did talk to the chair of the Coun- 
cil of Regents, Richard Johnston, and he played a Pontius 
Pilate role in this case and washed his hands of the affair. 


Mr Curling: I don’t understand that. 


Mr Gateman: Second, they approached the Ombuds- 
man because the Minister of Colleges and Universities ad- 
vised the students to deal with the matter through the 
Ombudsman. While they were dealing with the Ombuds- 
man’s office, on the advice of the Minister of Colleges and 
Universities, Richard Allen, the counsel for Georgian Col- 
lege was writing letters to the Ombudsman, encouraging 
the Ombudsman to close the file. 

Mr Callahan: You’re talking about Mr Johnston. 


Surely the Council of Regents is made up of more than just 
Mr Richard Johnston. 


Mr Gateman: Maybe I haven’t made my answer 
clear. Richard Allen, the Minister of Colleges and Univer- 
sities, advised the students to deal with this matter through 
the Ombudsman’s office. While the students were attempt- 
ing to get the Ombudsman to investigate, the counsel for 
Georgian College was writing letters, behind the students’ 
backs, may I say, to the Ombudsman, attempting to en- 
courage the Ombudsman to close the file. 

Mr Callahan: The trustees of the Council of Regents 
refused, then, to evaluate teachers. That’s what you’re 
saying? 

Mr Curling: The minister did. 

Mr Gateman: No, I’m not. I’m saying that the minis- 
ter advised the students to deal with the matter through the 
Ombudsman. 

Mr Callahan: I’m sure that others want to ask ques- 
tions, but I— 

Mr Gateman: But, with respect, the reason we’re 
here today is not to deal with the issue before the Ombuds- 
man; the reason we’re here is to deal with how the Om- 
budsman has dealt with the complaint. 


Mr Callahan: I appreciate that, but I think that— 


Mr Gateman: Our point to you is that there have 
been three attempts by the Ombudsman, when a proposal 
arrives on her desk or even before the proposal arrives on 
her desk, to use self-serving influence on the complainants 
to suggest to them that they accept or reject proposals that 
they don’t even know about or to close the file. That’s the 
issue, why we’re here. 

Mr Callahan: Quite frankly, I find it offensive to 
have people coming and testifying without providing the 
opportunity for the person against whom they’re testifying 
to at least hear the allegations and respond to them. 

Mr Gateman: Sir, all I can do is re-read the letters 
from the Ombudsman’s office. 


Mr Mammoliti: She doesn’t want to be here. It’s not 
his fault. 


Mr Murdoch: First, I’d just like to defend the Chair 
on the time for Mr Callahan. We do have time set up, and 
the Chair was only trying to make sure everything— 


Mr Curling: We’ve been through that already; go ahead. 


Mr Murdoch: No, I was going to say don’t forget 
we’d like to rule on this too, Mr Chair. When you ask the 
other side, it’s fine, but—I know we have a schedule and I 
appreciate what you’re trying to do here. I’ll be short, then. 

We have the same frustration problem with our com- 
mittee, and we look like we’re going through the same 
thing that you’ve gone through. But are the complainants 
totally frustrated with the system? I just want to know. Do 
they figure our system here has broken down? 


Mr Gateman: I think it’s fair to say that the com- 
plainants are rather mystified that it’s taken over a year and 
a quarter to actually get up to the college and take the first 
step, and that is get the file. 


Mr Murdoch: Noble has a quick question. 


Mr Noble Villeneuve (S-D-G & East Grenville): 
Fifteen months’ time is way too long for anything when 
we talk about a situation that has gone through probably 
another 15 months of dealing with different ministry offi- 
cials. What mechanism, in this case, did the college use to 
not provide the Ombudsman with the required documenta- 
tion? I thought that when an Ombudsman requests, of a 
governmental institution, a file, a document or a series of 
documents, they would be forthcoming immediately. What 
did they use to stall? 


Mr Gateman: They argued that the Ombudsman did 
not have jurisdiction. The reason the Ombudsman did not 
have jurisdiction was because there were parallel actions, 
one of which was a request to the Information and Privacy 
Commissioner to get the file. 

In all fairness to the Ombudsman, subsequent to May 
15, there was a six-month statute of limitation to file a 
Statement of claim against a minister of the crown. Be- 
cause the Ombudsman hadn’t done anything, the com- 
plainant was obligated to file a statement of claim or be 
statute-barred from suing the minister. So there was a period 
of probably three months when the Ombudsman was on 
solid ground to argue, “We can’t do anything because there 
is a parallel action.” 

In all fairness, I think the estimate on how long it’s 
taken the Ombudsman to do something is not a year and a 
third, but just a year. If you add to that the fact that it took 
them a year to take one step and that it’s probably going to 
take 10 steps to solve this matter, we’re looking at two or 
three years before the matter is resolved. 

I refer you to the 19th report, which I had an opportu- 
nity to read yesterday. There are matters that are in the 
two-year range, and this committee finds it rather disturb- 
ing, to say the least, that the Ombudsman hasn’t moved the 
case along. 

Mr Villeneuve: Could you make a quick recommen- 
dation? This committee is sitting right now to try to correct 
the procedural nightmares we’re having, some quick fixes. 

Mr Gateman: My quick recommendation is what | 
read at the very end, and that is to deal with the definition 
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of “existing administrative practice” and to deal with how 
the Ombudsman treats proposals. 

After talking to the Ombudsman just last week to ad- 
vise her that I was bringing this matter forward, so that she 
wouldn’t feel I was doing anything untoward behind her 
back, I can advise that it was clear to me that the Ombuds- 
man’s office does not have any practice or procedure to 
deal with proposals. In fact, their letter I read out to you 
treats proposals as reviews under the act, and they’ re not. 

My suggestion to you is to define “existing administra- 
tive practice” under section 1 of the act, or under section 
15 pass a regulation that says, “Without the consent of the 
complainant, the Ombudsman cannot discontinue an in- 
vestigation.” 

The beauty of this is that it puts the Ombudsman on the 
hot seat to commit herself to making a recommendation, 
and she loses nothing. In fact, it’s to the Ombudsman’s 
benefit to do this, because she will not be wasting time 
dealing with trivial tactical moves on the part of an institu- 
tion, in this case Georgian College, to delay and delay the 
matter and to win, what is obvious to any objective ob- 
server, a war of attrition, to wear out the complainant. 

The Chair: Ms Haeck, please. 

Ms Haeck: I will yield to Mr Owens. 

Mr Owens: I share Mr Callahan’s concerns in terms 
of some of the comments that have been made, and I 
would like to request that perhaps a copy of this after- 
noon’s Hansard be sent to the Ombudsman so that she may 
have an opportunity to respond. Then she may also take 
the opportunity to attend the committee as well, which 
would be nice. 

I guess my question is around the time period that it’s 
taken for your action to proceed. As Mr Villeneuve indi- 
cated, 15 months is a heck of a long time, especially when 
registration dates and time-sensitive issues are involved. 
What recommendations would you make to this committee 
in terms of fast-tracking cases, and perhaps setting up a 
process where time-sensitive issues are handled expedi- 
tiously or issues where either a person’s livelihood or lib- 
erty, if it’s a person who’s involved in the correctional 
system, is involved? What kinds of recommendations 
would you make in that respect? 

Mr Gateman: I find that question very interesting; 
it’s a good question. My response to it is that if you deal 
with the ambiguity that surrounds the practice and proce- 
dures of the Ombudsman regarding proposals, then you 
will have fast-tracked a lot of the cases. 

I’m certainly not going to speak to the issue of how 
you would red-flag a file and give this one top priority. 
What I’m suggesting from the experience in this file, in 
this case—by the way, all these comments are simply as a 
result of this case. 
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Mr Owens: Sorry to interrupt you, but as members of 
this committee, as you’re well aware, we certainly have 
immunity with respect to things that may be said. How- 
ever, you aS a witness—and there’s obviously at least one 
member of the press here. Our concern is that if you’re 
making comments that cannot be substantiated. First of all, 
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you’re impugning the reputation of someone who in the 
opinion of this committee has had an excellent reputation 
and, second, putting yourself at risk for actions against 
yourself. 

Mr Gateman: I’m well aware of that. The only reason 
these statements of fact cannot be substantiated is because 
you’re suggesting there is a contrary view. If there is a 
contrary view, then this committee certainly has methods 
of dealing with it. 

I’m simply stating to you the facts of the complainant 
in this case. Now to suggest that those facts are not correct, 
this committee can certainly subpoena other witnesses. But 
the facts of this case are as have been stated to this com- 
mittee this afternoon and I ask this committee to strongly 
consider dealing with the matter of a tactical stonewall on 
the part of an administration or of an institution by putting 
forward yet more and more proposals. The effect of that 
proposal is, sir, that the Ombudsman then calls the com- 
plainant and attempts to influence the complainant to ac- 
cept or reject proposals without any investigation ever 
having been done. 

Mr Owens: We take that very seriously. 

The Chair: Mr Mammoliti, please. If you can make it 
very brief, I’d appreciate it. 

Mr Mammoliti: Mr Chair, very, very quickly. Sir, 
what role do you see this committee playing in reference 
to the Ombudsman’s office and what role would you want 
to see this legislative committee play in reference to the 
Ombudsman’s office? 


Mr Gateman: That’s asking me to generalize from a 
very specific case. I’ll make two quick points: One, on this 
particular case before you, I would hope that this commit- 
tee would deal with the matter of proposals. On a more 
general comment, I would hope that the committee would 
deal with subsection 14(2), which says the Ombudsman 
may investigate, and deal with whether or not that super- 
imposes on the Ombudsman absolute discretion. 

I can indicate, as I have said, and your counsel may 
give you advice on this, that there are other bodies that 
have that same type of section and it does not grant them 
absolute authority, absolute discretion. That intertwines 
with the problem of proposals, because the Ombudsman 
can argue that she wants to close the file down at her 
absolute discretion, regardless of whether the investigation 
has been done and regardless of whether the proposal is 
fair and adequate. 

I hope those are two things that this committee—the 
business of proposal and the business of the Ombudsman’s 
jurisdiction under subsection 14(2}—would send some di- 
rections on under subsection 15(1), which allows you to 
enforce regulations. That’s what I would hope, sir. 

Mr Mammoliti: That’s all I have, Mr Chairman. 

The Chair: I want to thank you very much, Mr Gate- 
man, for taking the time out this afternoon to give us that 
fine presentation. 

Mr Gateman: I want to thank the committee for lis- 
tening. 
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MARGARET HUTCHISON 

The Chair: Next we have Margaret Hutchison. Good 
afternoon, Ms Hutchison. You have a half-hour for your 
presentation. The committee would appreciate it if you 
would leave some time at the end so it can ask some 
questions or have some comments. Begin when you’re 
ready. Take your time, and would you please read your 
name into the record. 


Ms Margaret Hutchison: My name is Margaret 
Hutchison. However, Mr Murdoch will know that I’m 
commonly known as Peggy. I’m not trying to be deceitful, 
but it is a nickname by which I am known. 

Just to begin with, I’d like to comment that I’m glad I 
came early enough to hear Mr Gateman’s presentation, 
because I think we can save a certain amount of time. I 
realize I’m going to come to pretty similar conclusions as 
he has about the role of the Ombudsman and just the way 
the Ombudsman’s office interacts with the public and with 
complainants. 

Considering whether the Ombudsman herself should 
be here or should not be here, it was coincident that I also 
met with her last week. I’ve been following a case, not of 
my own but on behalf of a complainant, and helping him 
with it. I won’t disclose all the details of that, because I 
don’t want to compromise—we finally did have a meeting 
with the Ombudsman last week, and I did not tell her that 
in the meantime, since we’d been given this meeting, I was 
coming here. I’m not coming to complain about her, her- 
self, but mainly just see if there may be some flaws in the 
way that this particular complaint has been handled. 

At the time that I met with her I picked up a copy of 
this book, and I’m very impressed with the opening state- 
ment. My background—until about three years ago, I was 
just a student of philosophy and a farmer and a technical 
writer. I had not heard of any act in Ontario, or cared, or 
about politicians or what MPPs stood for. But because of 
an issue that affected me personally, I quickly came into 
contact with a number of government agencies and discov- 
ered what happens when things fall between two stones, 
and how frustrating it can be when two people are telling 
you opposing things or: “Contact this other ministry. We 
don’t deal with that.” 

As a result of that I became involved in the land use 
issue. I guess the success of that is that we did get the 
attention of the previous government, and the subsequent 
government has undertaken the Sewell commission and so 
on. That is my experience, and I guess the success of that 
is I now have people phone from all over Bruce and Grey 
and Simcoe counties asking me for help to deal not with 
that particular issue but other agencies, the Ministry of 
Housing and so on. So in a sense, I find that I can, as they 
say— 

I have to confess. You see, I ran against Mr Murdoch in 
the election with the NDP. I might as well be really up- 
front. I didn’t realize that he was on this committee until I 
came today. Hansard only tells you who the chairman is. It 
doesn’t tell you who the members are. 

As I say, that is an aside. I’d never heard of the Om- 
budsman until this neighbour three years ago said, “Well, 
if I don’t get any success, I’ll go the Ombudsman.” To give 


them credit, this was in June 1989, so that’s how far back 
this particular case goes with the Ombudsman. They were 
told right off the bat: “If it’s a municipal issue, we can’t 
deal with it. It’s only provincial agencies.” So they had to 
wait until it got to the point where it was a provincial issue. 
The Ombudsman has actually only handled it since Febru- 
ary 1991, and last week we finally got an interview with 
the Ombudsman herself. 

In a sense I can understand what the role of the Om- 
budsman is. It’s a very impartial role. I have found myself 
in this position partly because I ran for the party that did 
form the government and everyone immediately assumes, 
“You just phone any ministry and tell them what to do.” 
I’ve had a certain amount of success, not saying who I was 
or anything else, but if you have a phone book, you know 
exactly whom to go to and ask. 

In a case with the Ministry of Housing I found that the 
people I was helping who were doing some public housing 
knew another unit that was able to use certain standards 
for their electrical, and they couldn’t understand why the 
ministry was telling them that they had to do something 
else which was going to cost them about $15,000 more. So 
I got on the phone and went through and found that this 
department hadn’t gotten the updated technical report that 
said they could now use these standards, and the person 
who was advising them out of the regional office was 
going by the old standards. So that quickly got straight- 
ened out, but I realize how important it is. You need some- 
body to help you just sort through this stuff, and not 
everybody knows how to do it quickly and how to get an 
answer. 
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I was pleased to see how many cases have been 
quickly responded to when the Ombudsman puts the de- 
tails forward. One of my first recommendations probably 
would be, though, from working with this particular per- 
son on this case—my role has been in helping them articu- 
late exactly what it was they wanted the Ombudsman to 
do. The Ombudsman very quickly said what the mandate 
was to some degree, just that they could only handle it if it 
was a government agency, but there was never any clear— 
just a sheet of paper, an information sheet that says: “This 
is what my mandate is. I can only look at these things, and 
this is the kind of information I need to give to an investi- 
gator to handle it. Tell us clearly what it is that you want.” 
It might have been speeded up if I’d gotten involved with 
this person a little earlier, and if the Ombudsman had said 
what her mandate was earlier we could have spelled it out 
more clearly. 

I’ll just give you a brief history of how this case has 
gone and where some of the frustration has resulted. 

June of 1989: An initial inquiry to the Ombudsman 
was told, “Can’t do anything until it’s a government 
agency that we’re dealing with.” 

February of 1991: The case was then referred to the 
Ombudsman and they were very helpful, and said that in 
fact they had set up a new public program where they were 
going out to communities to meet with people. So went to 
Owen Sound and was able to meet with someone from the 
regional office who heard the case and said: “Yes, I think 
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you do have something that the Ombudsman can help you 
with. Go home. Write it out,” and so on. 

Subsequently, then, in June of 1991—it takes a while 
to do this—this person received a letter back saying: “Yes, 
we are going to undertake this investigation. We’ve 
handed it to this investigator. This is his name.” Great. 
Silence. Never heard from the investigator. 

In this particular case time is of the essence, because 
the longer this went the more damaging it would be if the 
decision this agency had made was going to be reversed. 
Obviously there’s somebody on the other side who has the 
favourable decision and if you’re asking an agency to 
change its decision, the longer it goes the worse it gets. So 
there were a number of phone calls to this investigator 
asking what the status was and did he need more informa- 
tion. It seemed like a fairly simple investigation. 

Finally, I got involved I guess in September of 1991, 
and we sent a letter to the Ombudsman—no, to this inves- 
tigator. Previously when Mr Gateman was speaking we 
had to distinguish when we’re referring to the Ombudsman 
herself or the Office of the Ombudsman, because I don’t 
think you can blame everything on the Ombudsman her- 
self when people—for instance, this investigator seemed to 
be quite intractable about receiving guidance on conduct- 
ing the investigation. 

Finally, I sent a letter to the investigator and to his 
superior; he had apparently promised this report by Christ- 
mas. Which Christmas? Christmas had come and gone and 
I still hadn’t heard anything. So finally the report arrived 
about a week after that. We read the report and I said, “Is 
this our case?” The report was trying to defend this gov- 
ernment agency almost, trying to explain some of its deci- 
sions and so on, without saying whether they’d 
investigated what we’d asked them to investigate and 
whether they were satisfied with the response they’d re- 
ceived from this agency. We met with the investigator, 
went over the report, literally tore it apart. We pasted it out 
on a big book, cardboard, went through with all our letters 
back and forth from the agency, from the Ombudsman, 
from different bodies, sort of substantiating all the errors 
that had been made in this report, which was supposedly 
going to the Ombudsman so that she could make a final 
decision. 

At the end of this meeting I said: “Can we just clarify 
the three things that we would like you to do as part of 
your investigation? The first thing is to rewrite this report 
fixing these things or shortening it, and not to waste the 
Ombudsman’s time. Could we not see a copy of this just to 
make sure that you do finally have it right?” Second, we 
asked them to write to the agency and request a copy of 
their policies and procedures for dealing with complaints. 
Third, we were requesting a letter from the Ombudsman 
herself on whether they considered the response of that 
agency—because we knew they didn’t have them written 
down—to be equitable, all this in the light of knowing that 
this very same agency had made a decision for another 
party quite different, and based on what? 

The result of all this was—I’m not quite sure, that was 
March 1992—in April, maybe May 1992 we finally got a 
letter from the Ombudsman: file closed. We consider that 
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the letter we received back from the agency is satisfactory, 
but no copy of whether it had these policies and proce- 
dures, because in the meantime, I’d run into the chairman 
of that agency who admitted that it didn’t have anything 
written down. They just sort of wing it. I said, “Well, do 
you really tell me you’re running a government agency 
where every time something comes in, you do something 
different, you just wing it?” 

It was about that time that I saw a billboard in Toronto, 
huge, on Avenue Road, that said: “What do you do when 
Queen’s Park is putting you through hoops? You phone the 
Ombudsman. Here’s the 1-800 number.” So I wrote a letter 
to the Ombudsman, saying, “What do you do when the 
Ombudsman’s putting you through hoops?” The timing of 
that and the announcement of this committee seemed to 
coincide. Magically, we got our meeting last week. 

I found the Ombudsman herself to be very responsive 
and wanting to get right to the point. I think in that meet- 
ing—it was almost an hour that we met—it became clear 
to her that the crux of what we were asking her to do had 
not been relayed to her. Finally, because I had this, I said: 
“What is your mandate? Is it not as stated in here, to 
request that a government agency not just appear to be fair 
and equitable, but actually abide by it. If they have an 
appeal process or whatever it is, bylaws, whatever, it may 
look good on paper, but are they actually implementing 
it?” 

I don’t know. That’s why I say I didn’t want to com- 
promise what her decision would be by saying that I would 
be coming today, because it will be up to her. But I think I 
gathered from that meeting that they will then be request- 
ing from this agency exactly what we’d initially asked for. 
I apologized to her for sort of having to waste her time on 
that, when 15 months before we knew exactly—we had 
stated that before, but for some reason that had not been 
relayed. 

Mr Carrozza sent me a copy of this report. It just all 
happened to be coincidence and I wondered why the 
standing committee—is this committee separate from the 
standing committee you’ve been convened to— 


The Vice-Chair: This is the standing committee. 


Ms Hutchison: The names are all different. There are 
more names and different names and I wasn’t sure. 

Mr Callahan: We are sitting right now, but we are the 
standing committee. 

Ms Hutchison: I won’t keep you sitting too long. I 
just request Mr Carrozza to send a copy of this to me. 

Certainly I was surprised at one of the responses that 
something had taken so long, when it did not seem to have 
been the complainant’s fault that it had taken so long. I’ll 
be sending you a written report. I’ll just sort of go through 
and give some items. I didn’t want to bore you with read- 
ing something today. 

My conclusions are probably pretty similar to what Mr 
Gateman ahead of me was saying. In the Ministry of 
Revenue they’ve instituted a—I forget what they call it— 
reorganizing, that’s not it, retechnology, just looking at the 
way they handle information. When people phone, who do 
they get directed to? John Randolph has headed that up, 
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and I think they’re going to try and do this with other 
ministries. In a sense, it’s streamlining and it’s making an 
agency more responsive to the public and trying to just get 
to the crux of the matter and make agencies more uniform. 

I think today a lot of things have changed. People have 
faxes, and they expect more. If you phone a ministry and 
someone says, “I haven’t heard it because it’s in this pile 
of white paper.” You can say, “I’ll fax you a copy.” You 
don’t have to put it in the mail and wonder whether it’s 
still going to get routed to the wrong person. “What’s your 
fax number? I’ll fax it to you. You can phone me back in 
15 minutes and tell me why the letter I sent you six months 
ago hasn’t been acted on.” 

This has raised people’s expectations as well on how 
agencies work. I think this is what assists in getting the 
antagonism of people who normally would have just said, 
“Oh, this is the government. Forget about it. I’ll just go 
back to what I was doing. I’ll transfer to another college,” 
or whatever. 
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One of the recommendations I probably would have, 
though, is— the Ombudsman seems to rely on only one 
framework of information coming and certainly doesn’t 
have time to go over all these complaints—when a com- 
plaint is received, people should sit down and, almost as 
an exploration or like a discovery, once they’ve decided 
that this is an investigation that they can handle and is 
within their jurisdiction, help them establish what exactly 
it is that they want done. Then you have a benchmark to 
put that against. Listening to that previous case, I think 
maybe that wasn’t clearly identified for the Ombudsman 
either. 

Relative then to this initiative of the reorganization, as 
it’s called, it sort of comes under general office administra- 
tion and process and it’s something that perhaps the Office 
of the Ombudsman hasn’t really looked at. The person 
herself is good at making decisions and is fair and so on, 
but really look at the way complaints are handled and just 
the whole process within the Ombudsman’s office itself 
and perhaps, if part of its mandate is to make sure that 
other agencies meet certain standards, provide almost a 
course for any agency that has an appeal board or some- 
thing, to make sure there is some kind of uniformity. 

Some of these complaints seem to get handled very 
quickly and others don’t and since there are no Statistics to 
show which ones were just quickly taken care of, which 
ones required a lengthy investigation and which agencies 
there were, you might find that some agencies are known 
for being intransigent about having the Ombudsman try to 
interact with them, whereas other agencies are much more 
responsive. 

I’ll be writing in and commenting on what your own 
recommendations seem to have been. The one that was 
mentioned, that there should be statistics and there should 
be a comparison to the year before and something to show 
what cases are ongoing and maybe identify what kinds of 
things really are problems, is certainly one I’d support. I 
don’t know whether you have any questions on what I’ve 
said. 
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The Vice-Chair: We do, and we do try to do them in 
an orderly manner. The previous speaker had, I would say, 
about 50 minutes for his presentation and questions and 
we'll try to keep yours in a fair line as well. I guess under 
those circumstances we have about 20 minutes for ques- 
tions and we’ll split that through the caucuses. The first 
person with his hand up was Mr Mammoliti, and then Mr 
Callahan, and we’ll take others as they raise their hands. 

Mr Mammoliti: You’re not going in rotation then. 

The Vice-Chair: No. We’ll start over there and then 
we’ ll go over here. 

Mr Mammoliti: There are three recommendations I 
have taken note of. Of course the first one is improved 
communications within the office, something that you rec- 
ommended. 


Ms Hutchison: Yes. I found one particular person to 
be quite intransigent. 

Mr Mammoliti: Okay. We’re going to get to that in a 
minute. The second one is to try to implement a system 
whereby the complainant is helped somehow. 

Mr Hutchison: Yes. 

Mr Mammoliti: Right now there doesn’t seem to be a 
mechanism there to help people who are complaining. 


Ms Hutchison: No. 


Mr Mammoliti: It’s taken for granted that each com- 
plainer knows what to do. 


Ms Hutchison: The Ombudsman’s office, I can tes- 
tify, is quite good about its confidentiality. At some point I 
was authorized by the complainant to phone this investiga- 
tor and try to say what this person could not say himself 
and could not speak to me about. Finally, he got authorized 
through the complainant that, yes, I could speak, and that 
was great. This was quite far down when I got involved 
and no one had sort of said to him: “Let’s clearly identify 
what is I’m going to do. Is that what you want me to do?” 
and he would have said: “No, no. This is what I want you 
to do.” 

Mr Mammoliti: The third one is to improve the proc- 
ess in which complaints are handled. 

Ms Hutchison: Yes. 

Mr Mammoliti: In your particular experience, did 
you find there was a lack of communication—I’m going to 
ask you to be more specific, okay?—perhaps that there 
was a breakdown in communication between the levels 
you were dealing with at that office? 


Ms Hutchison: Yes. 


Mr Mammoliti: And did you get a sense that there 
was perhaps a low morale or that somebody was blaming 
something on somebody else in that office while you were 
doing that? 

Ms Hutchison: I didn’t get that sense, but I certainly 
got the sense that the information was not being conveyed 
within the office, and because I never did see the final 
report of this investigator to the Ombudsman, we could 
only establish from what her response was that he still had 
not put into that report what really we felt the crux of the 
investigation was. 
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Mr Mammoliti: What about attitude at that level? 
Were you treated appropriately when you phoned? Were 
you being spoken to in a rude manner? Do you have any 
complaints about that? 


Ms Hutchison: No. Right up until that point, it was 
good. Right up until the point where the investigator took 
it on, it was very good, but, as I say, silence. We never 
heard anything, nothing in writing. We would send a written 
letter, because, as any good lawyer knows, you want it on 
paper, and get a verbal reply finally, but I don’t like writing 
letters where I sort of have to threaten someone or cc it to 
his superior. I don’t think that’s the way to do things, but 
that seemed to be the only way to get this investigator to 
respond. 

I certainly didn’t like writing to the Ombudsman and 
saying, “What do you do when the Ombudsman’s putting 
you through hoops?” I don’t know how it was that she 
responded, but I felt from meeting her that it became obvi- 
ous to her that somewhere between A and B she had not 
been getting the information, and I think she was surprised 
in that meeting what the very simple things were that we 
were asking for. 


Mr Callahan: Again I just want to set the record 
straight. There’s nothing in the legislation that calls upon 
the Ombudsman to be accountable to us or anybody, and 
that’s the legislation. That was passed by the Legislature of 
Ontario, and for a very clear purpose, I think. 

I’ll read what she says she thinks the reason is, but if 
you look at sections of that act, subsection 5(2) says, “The 
Public Service Act and the Public Service Pension Act do 
not apply to the Ombudsman,” a clear indication that she 
or he was not to be part of the civil service. Subsection 
14(2) says, “The Ombudsman”— 

Mr Perruzza: She’s covered by the Legislative As- 
sembly pension system. 


Interjections. 


Mr Callahan: Just a second. “The Ombudsman may 
make any such investigation on a complaint made to him 
or her by any person affected or by any member of the 
assembly.” It says “may.” It’s not mandatory. If I make a 
complaint to the Ombudsman on behalf of a constituent, 
she is not bound under this legislation to do what I ask her 
to do. So again she’s independent from the Legislature. 

I know the standing order we got from the House says, 
“Investigate the Ombudsman.” In fact what we’re doing is 
we’re supplementing a bill that was passed by a Legisla- 
ture in the past that tried to make the Ombudsman inde- 
pendent of the political pressures and the political so on 
and not turn her into a ploy of the government of the day, 
and I tell you, that’s exactly what she thinks, because I 
read from a speech she made. She says: 

“Independence from political pressure, from vested in- 
terest, from saying what is expedient rather than what is 
right. I want to control what you do or decide. The only 
answer we can possibly have is no”—that’s her comment. 
“On the one hand, the Legislature set us up as an inde- 
pendent body, but on the other hand, they want to treat us 
like a government department.” 
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I say, if that’s what we’re doing, if that’s the net result 
of all this, that we’re going to treat the Ombudsman’s office 
as another arm of the government, then let’s get rid of it, 
because there’s no point in having it. Quite frankly, I think 
up to this point, from what I’ve been reading in the press 
and so on, we’ve already destroyed the office. Nobody’s 
going to believe they can get an independent shake. 

Clearly these people who have come before us and 
some of the letters we’ve got are legitimate complaints, 
but they’re systemic. They’re just like complaints about 
the courts; you can’t get a trial date for a year or you can’t 
get on a civil jury list for three years. 

Mr Mammoliti: It’s more than that, Bob. 

The Vice-Chair: George, no. Order. 

Mr Callahan: But to a large extent that’s what it is. 
It’s systemic. You make the Ombudsman the court of last 
resort for every individual in this province who can’t get 
recourse through the red tape of government, but in es- 
sence you probably overburden it. You’ve got the Treas- 
urer on the one hand saying, “We want to take money 
away from the Ombudsman’s office,” which he’s done to 
every other ministry, so he’s treating it like a ministry as 
well. My understanding and my reading of this act is that 
this is not an arm of government; it is independent and 
should remain independent. If it doesn’t, then we may as 
well abolish it. 
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The Vice-Chair: Mr Callahan, did you have a ques- 
tion for the deputant? 

Mr Callahan: I was asked if I had comments or ques- 
tions. That was my comment. I really have no questions of 
this lady, because I think she’s come forward with a con- 
cern that obviously relates to the question of whether or 
not you were responded to, whether you felt comfortable 
that the Ombudsman was doing the job for you. 


Ms Hutchison: Can I comment, then, on your com- 
ments? 


Mr Callahan: It may well be that you ran into some- 
body in the Ombudsman’s office who, for want of a better 
word, was probably not terribly polite. I’ll tell you, I’m 
sure that some days in many of our offices, when we get— 

Mr Perruzza: On a point of order, Madam Chair: I’ve 
never seen any member of any committee try to read 
someone’s mind or someone’s motives. It’s silly to try. Ask 
her the question, if that’s what you want to know. 

The Vice-Chair: I think that the deputant— 

Interjection. 

The Vice-Chair: Excuse me. Order, please. I think the 
deputant actually has a desire to respond to some of the 
comments made, and then we will turn to Mr Murdoch. 

Ms Hutchison: My comment would be that I think 
the role of the Ombudsman is very important and that it 
has to be independent. What I said right at the beginning 
was that I admitted that I have been affiliated with a par- 
ticular party. Prior to that, I was independent; I could have 
been a purple Rhinoceros and would get the same results. 
In a sense, it’s put me at a disadvantage. 
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The advantage of the Ombudsman and the Office of 


the Ombudsman— 
Interjection. 


Ms Hutchison: I’d appreciate it if you’d listen when 
I’m responding to your comments. You might learn some- 
thing. 

Mr Callahan: I’m sorry. My colleague was just say- 
ing something. 

Ms Hutchison: I’m horrified that people would phone 
me and say: “Well, of course, you’re with that government. 
Surely you can help me.” I’m just saying that should have 
nothing to do with it. 

These government agencies, just to read what the Om- 
budsman herself has on the front of her book, “My objec- 
tive is to give the concepts of fairness and equity closer 
scrutiny so we can see why they still elude us in a country 
which considers itself modern, enlightened and demo- 
cratic,” and in spite of the fact that people still think it 
matters that you can get something done by who you 
know, whether you can afford a lawyer, whether you are 
related to the government in power or not, and are quite 
horrified, in fact, to find that it doesn’t seem to matter what 
government’s in power. I still get results from making in- 
quiries. Either an agency has been given money, which is 
my money—I pay a lot in taxes, and so does everyone 
else, to support these agencies. We expect them to operate 
in a fair, humane and consistent manner. When they don’t, 
then we get excited. 

We pay a lot to the Office of the Ombudsman—$9 
million or whatever it is—to do that job for us. I am a 
farmer, I have three children, I work on a lot of commit- 
tees, I’m a writer, and I’ve a lot of things to do. I am not 
employed to drive to Toronto today when I could be taking 
in hay. That’s why we employ the Ombudsman to do that, 
and we expect her to uphold that. 

So far I think she has, but perhaps one of the things 
that has not been looked at and that she has not been given 
help in is how to make sure that office functions just the 
way we expect all the other agencies to function and the 
way she is looking at them and expecting them to function. 
Perhaps she needs to look at her own office to see whether 
it even lives up to its own standards. 

Or get rid of it if it’s not going to be impartial. But I 
think it is being impartial; I just think there are a few 
glitches in there. I think it’s very important that we have 
that agency and that, regardless of how governments 
change or opinions change, there is an agency that looks 
objectively at the way government operates and makes 
sure that whether you’re— 

Mr Callahan: Amen. 

Ms Hutchison: —a lawyer or just a farmer, you’ll get 
the same response. The lawyer wouldn’t need the help to 
make his case to the Ombudsman, but the farmer maybe 
does. 

Mr Murdoch: First of all, I’ll make quite clear that 
maybe we should have Bob Callahan as one of our 
witnesses, because obviously he hasn’t been following our 
procedures that we’ve been going by for the last two years. 


Mr Mammoliti: Hear, hear. 


Mr Murdoch: I have a problem with him saying— 
we’ve said all along that we’re not here to take away the 
Ombudsman’s control and have anything to do with what 
she decides. We’ve never once—no one on this whole 
committee who’s been here since I’ve been here, for two 
years—wanted to take away her decision, but somebody 
has to be responsible for the way it’s done. 

Just as Margaret—it’s hard to call her Margaret— 
Peggy Hutchison has said, there’s got to be some account- 
ability here somewhere, and that’s what we’ve been 
looking for in this committee. Whether it’s us or somebody 
else, that’s what this committee wants to know, because 
we’ve been frustrated for the last two years. We’ve had 
other complaints come to this committee similar to yours, 
and we’ve asked for information so that we can see 
whether the process has been done. Not the end decision; 
we have no right to have that; that’s why the Ombuds- 
man’s there. That’s what this committee is trying to find 
out. 

Peggy, obviously you were concerned with the way it 
was being handled; that’s what you’ve pointed out. Did 
you ever consider maybe coming to this committee and 
saying, “I’m having trouble with the Ombudsman”? Did 
you think maybe that’s what this committee is here for? 


Ms Hutchison: That would have been my next step, 
because at some point the Ombudsman sent a sheet to us 
that showed sort of a track—I think it’s somebody on a 
snowmobile going through the woods—and gives the dif- 
ferent stages: You have a complaint, it’s handled or it’s not, 
letters are written to the agency, it’s resolved, it goes to an 
investigator, it carries on and so on. 

I wrote and asked: “What do we do when the Ombuds- 
man’s putting us through hoops? We’re now at stage 3A, 
and you’ve closed this file. What about all these other 
stages where the Ombudsman can make a recommenda- 
tion to this committee or to the Premier?” I think that’s 
number 10 or whatever it is. If we had not had the meeting 
last week, I would have come to the committee. On the 
other hand, I think this committee has a lot of things to do 
besides handle things the Ombudsman has closed. 

That’s where my recommendations parallel Mr Gate- 
man’s. I was not satisfied that the file was being closed. 
The letter did not say: “The agency did supply this infor- 
mation. We are satisfied with what their policies or proce- 
dures are.” It simply said, “The agency says this, and this 
file’s closed.” So I would have ended up here. 

Maybe that’s where the information sheet that I recom- 
mended would be sent to somebody, when they start on a 
course, so that both sides know where they are going and 
what they can expect the Ombudsman to do or not to do. I 
mean, you don’t tell the Ombudsman what decision to 
make, but you can certainly say that you think these are the 
problems that should be investigated. In our case, all along 
they completely misinterpreted. I’m sure it couldn’t have 
been deliberate, but it almost got to the point where the 
person who was helping said, “Somebody in that office 
doesn’t want this to come to light.” I said, “I’m beginning 
to agree with you.” 
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Mr Murdoch: That’s exactly one of the reasons this 
committee took on this task of just taking a look at the 
Ombudsman and the whole setup, which hasn’t been done 
for 17 years, so again, there shouldn’t be any problem with 
it. 

I want to make quite clear too that the Ombudsman has 
been asked to come here. She has refused, and I’m sure 
she has her reasons. But we have to hear people out, and 
we have had people like Peggy Hutchison send us letters. 
We didn’t know where to go. We were running into a dead 
end in the Ombudsman office, as you were and as Mr 
Gateman was. So we said, “Hey, maybe we should look at 
the whole thing,” and that’s all we’re trying to do. No one 
wants to take the responsibility of making decisions. 
That’s the Ombudsman’s job, and I don’t think anybody 
wants to take the job away. But we’re certainly pleased to 
have you come here and tell us your problems, and hope- 
fully it’ll help solve the big problem we have. We have one 
big problem here: Does this committee exist or not? 

Ms Haeck: Thank you, Ms Hutchison, for a nice 
thumbnail sketch of what you’ve encountered. I want to 
thank Bill also for his thumbnail sketch of our two years. It 
brings to mind that in one of the recent annual reports—I 
think it was just the immediate one; I’m not sure what the 
number of it is, but 1991. It was very readable in a lot of 
respects, although we did criticize it for not following 
through on some of the statistics we would need to look at 
the operations. 

But one of the concerns the office is supposed to be 
looking at is the issue of delay. We have workers’ compen- 
Sation cases that have been referred to that office; a long 
delay in getting any kind of resolution to a problem has 
been seen as a legitimate reason for an investigation. From 
your standpoint, do you feel that one of the cruxes for you 
coming here is the issue of delay? 
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Ms Hutchison: Yes, because this has now gone since 
February 1991 since the Ombudsman was approached to 
undertake this. It took them a month to decide whether 
they would in fact investigate it and carry on with it be- 
Cause it was fairly complicated. That’s from February 
1991. That’s a long delay, and the longer it goes, if her 
recommendation to the agency is to change its decision—I 
mean, somebody is going to have something changed. 

Ms Haeck: So in reality, you still do not have any 
resolution to your problem. 

Ms Hutchison: No. We met with the Ombudsman last 
week and just restated what it is that we’ve been trying to 
get through to her and that from her responses—one of the 
last letters was, “Do you write your own letters or do you 
just sign a pile of them?” We wondered whether the infor- 
mation going in could possibly elicit the response that was 
coming out. From the meeting, the person who was attend- 
ing the meeting, I realized, was part of the problem. 

Ms Haeck: I have one more question which I think 
really relates also to Mr Gateman’s problem. As a com- 
plainant, you have the right to get access to your file. This 
committee has been told that in its investigations of cases 
that have not been recommended, we can’t get that infor- 


mation. But you can, so I’m wondering if you, along with 
the person you’re advocating for, have sought out copies 
of the investigation. Have you tried to look into your file to 
see what in fact they have done on your behalf? 

Ms Hutchison: I think they’ve presented everything 
right up until the report that I say we literally tore apart. 
That report, I gather, was going to be submitted intact but 
an additional report was going to be appended to it. I said, 
“Just to save everybody time and breath, could we see a 
copy of that just to make sure that you do finally have 
straight what it is we’re talking about?” 

But we did not see that report. Simply, the next corre- 
spondence was a letter back, “Case is closed.” At that point 
I phoned an assistant to the Ombudsman and explained 
that, from her response, we felt the correct information still 
hadn’t gotten through to her and we had not seen the re- 
port. This person said, “I’d be greatly surprised if you 
hadn’t seen that report,” and I said, “Well, be surprised, 
because we haven’t.” 

We are now requesting an interview with the Ombuds- 
man. Let’s stop all this paperwork and back and forth. We 
can state it in five seconds and just decide whether we’re 
going to carry on with this or whether she’s satisfied with 
what the agency has given her. 


Ms Haeck: So to restate, in reality you are not really 
sure what that office has done on your behalf. 

Ms Hutchison: No. 

Ms Haeck: As a result of these conversations here 
today, do you think it would be a course of action that you 
would consider undertaking, that is, to ask for a copy of 
what has transpired? 

Ms Hutchison: | think so. I don’t know what the next 
stage will be if again the case is going to be closed. Maybe 
we’ ll just try another avenue. Well, the next avenue I guess 
is to come to this committee, if that’s appropriate; I don’t 
know. 

I hope the Ombudsman’s going to make the decision 
that we had hoped she would. That’s why I say I don’t 
want to talk about it, because I don’t want to influence her 
one way or the other. 

One of the recommendations—I’ve gone through the 
recommendations of this and I’]l write that out and hand it 
in—is that unless the complainant authorizes those to be 
released to this committee or to anyone else, I think they 
should be left confidential. I’ve not been authorized to talk 
about that. 

Ms Haeck: Oh, absolutely, so none of us really wants 
to get into that. I appreciate your comments. 

The Chair: Mr Duignan, if you could make it brief, 
please. 

Ms Hutchison: Anyway, thank you very much for 
letting me come. 

The Chair: Mr Duignan, please. 

Ms Hutchison: Oh, I’m sorry. I thought you were dis- 
missing me. 

Mr Duignan: I was listening with interest to the last 
two, yourself and the previous speaker. It was a very inter- 
esting report; it was a 1989 report, the review of Ontario’s 
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regulatory agencies called the Macaulay report. He made 
some very interesting observations and recommendations 
in this report, and I would strongly recommend to the 
committee members that they read what the Macaulay re- 
port has to say on the Ombudsman’s office and some of 
the recommendations that have been made in there. It 
covers some of the concerns that had been brought up 
earlier. Again, it also deals with the question of the inde- 
pendence of the Ombudsman’s office and it makes refer- 
ence to the fact that if the Ombudsman is independent 
there is no supremacy of Parliament, and he goes on to list 
six indications of why the Ombudsman is not independent. 
Maybe the committee would want to look at some of those 
areas too. 

One quick question is, you indicated there was some 
problem within the Ombudsman’s office. 

Ms Hutchison: I just felt that the information that we 
were trying to relay was not being relayed, and that’s only 
from the responses that we got, and when we finally had a 
meeting with the Ombudsman I think it was coming as 
news to her. 

Mr Duignan: Do you know who the individual was, 
by any chance? 

Ms Hutchison: No, I don’t want to—that’s what I say, 
I think— 

Mr Mammoliti: You know who it is; you don’t want 
LO 

Ms Hutchison: If the Ombudsman only has one per- 
son who is an assistant or advising her on matters, maybe 
it should be broadened. Maybe, as in any sort of office, 
you need more than one opinion. I think we got the inter- 
view from speaking to the secretary, who said, “You do 
sound frustrated.” But I don’t think it should happen that 
way. 

The Chair: Mr Mammoliti, you had one quick ques- 
tion, I believe? 

Mr Mammoliti: I just wanted to ask who that person 
was, but obviously she has a problem with letting the com- 
mittee know. 

Ms Hutchison: No, I think it’s just in very general 
terms and I think the Ombudsman herself will review her 
own office and procedures, hopefully, and maybe that'll be 
rectified. 

The Chair: Any further comments? Seeing none, Ms 
Hutchison, I want to thank you for taking the time out to 
appear before us this afternoon. 

Ms Hutchison: Thank you. 

The Chair: I understand we’re waiting for David 
Warner to appear. Can we have a five-minute recess, 
please? 

The committee recessed at 1537. 
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BOARD OF INTERNAL ECONOMY 
The Chair: We have the Honourable David Warner, 
MPP, Chair, Board of Internal Economy, appearing before 
us this afternoon. Mr Warner, you have a half-hour. The 
committee would appreciate it if you would give us some 
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time at the end so that they may ask questions and/or make 
comments. Begin when you feel comfortable, please. 

Hon David Warner (Chair, Board of Internal Econ- 
omy): First of all, I appreciate the opportunity to be in- 
vited by this prestigious committee, an opportunity to 
reacquaint myself with some of the famous members of 
the House. 

I’m not precisely sure what kind of information you 
are looking for, so what I will do is take about three min- 
utes to describe the workings of the Board of Internal 
Economy, if that’s of any help, and then we’ll take it from 
there. 

That mysterious and wonderful body known as the 
Board of Internal Economy is the body which oversees the 
spending of the Legislative Assembly. The board consists 
of the Chair, who is the Speaker, four members from the 
government and one member from each of the two opposi- 
tion parties. By tradition it’s been the three House leaders, 
and then the government can make selections; often it’s the 
chair of caucus and perhaps a private member from caucus 
and perhaps a cabinet minister, but it doesn’t have to be 
that way. 

All of the spending estimates come before the board. 
Traditionally, what happens is that the person responsible 
for the estimate—in the case of committees, usually it’s 
the committee Chair and the clerk—comes and makes his 
presentation, and the board members will ask questions. 

The presenters will then absent themselves from the 
room and the board then will either pass the estimate, 
amend it, or send it back completely, whatever its wish is. 
In some cases, what it has done is make suggestions while 
the person was in the room and then just leave the thing in 
abeyance for a while and allow the committee to make the 
appropriate adjustments, and then send a piece of paper 
around to the board members asking them for their ap- 
proval. 

In the case of the Ombudsman, if I recall correctly, she 
came before the board and made her presentation, as all 
the other officers of the assembly do—there are six offi- 
cers. Some questions were asked, mostly around the con- 
text of budget restraint, as: “Would it be possible to take a 
look at your budget and to make any further reductions”— 
she had already made some reductions—“say, in the non- 
staff side of things? Would that be possible?” But it was 
stressed at the board that the board recognized that the 
officers of the House are independent of government and 
that they are at arm’s length from government. Therefore, 
what the board is doing would be to make requests with 
respect to budgets, because there is the fairly obvious danger, 
because the board ultimately controls the budget, of the 
board then directing the activities of the officers of the 
House. That’s not something which the board, or indeed 
any member, really wants to do. So there are requests 
made. 

The Ombudsman then went away, made some adjust- 
ments and those adjustments then were sent, by way of 
what’s called pre-approval form, to the seven—well, six 
board members; the Speaker does not vote except in the 
case of a tie. It went to those other members, the six mem- 
bers, which is the standard way; the six agree. I should add 
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that in all of that process, the budget-setting and approval, 
it’s been customary for some time to try to reach a consen- 
sus to avoid split votes on the question of budgets. It 
seems to work that way and it has worked. In this case, 
with the Ombudsman, there wasn’t any particular problem. 

That’s, in a nutshell, the way in which the board func- 
tions. Then it simply publishes the results which are then 
public knowledge. They’re available to everyone: the 
members, the press, the general public. That’s it. 

The Chair: Comments or questions? 

Mr Murdoch: I have two questions to start off with. I 
hope we’ll just go around and we don’t have to use all our 
time. Mr Warner, my first question would be: In your 
mind, what do you think the standing committee on the 
Ombudsman is set up for? What were we set up for, our 
standing committee? 

Hon Mr Warner: The committee has an interesting 
history, has interesting members, but that aside, originally 
this committee was set up as a select committee, quite 
candidly, for two reasons. One was because the office was 
new to Ontario, hence it was kind of mutual assistance to 
Mr Maloney, who was the first Ombudsman, and the 
members to try to work their way through the initial stages 
of having the office. It was a very useful function. 

Second, because the number one issue of the day was 
an airport, which involved a lot of work by the Ombuds- 
man at the time, in the north Pickering area, it was going to 
occupy a fair bit of time of both the Ombudsman and a 
committee, therefore a select committee was established. 

The Ombudsman at that time issued a lot of reports, 
which is quite understandable because the office was new. 
I think as a result of so many reports being issued it was 
felt that there was a sufficient workload that would neces- 
sitate turning that select committee into a standing com- 
mittee. Hence that was done. That’s only my observation 
of history; somebody else might have a different view of 
it. 

Periodically reports have come forward. But I think, 
quite understandably, the longer the office is around, the 
less need there is for a lot of reports. The committee then 
has to try to establish what it sees as its best cooperative 
working relationship between the public and the Office of 
the Ombudsman. 

Mr Murdoch: I'll put a supplementary to my first 
question. I have a second one, but I don’t want to lose my 
space. 

We have the Ombudsman now. She makes a decision. 
We understand here that we’re not here to change any 
decisions or defer a decision. But if someone complains to 
us, to this committee—and we’ve heard two already today, 
but we’ve had other complaints—that he felt that the proc- 
ess wasn’t proper, do we have the right then to look into 
that process, nothing to do with the outcome but the proc- 
ess? This is where we’re caught. 

Hon Mr Warner: To be honest with you, I’m not 
really sure. 

Mr Murdoch: We’re going to have to find out. 

Hon Mr Warner: Committees always have the ability 
to make reports to the House, regardless of what task 
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you’re about, this committee or any other committee. In 
some cases with respect to the workings of the Office of 
the Ombudsman, the committee may feel it’s appropriate 
to issue a report to the House. 

I think, quite frankly, the relationship between the 
committee and the Office of the Ombudsman is one that 
has never been made very clear, just as the reporting 
mechanism for the officers of the assembly has not been 
made very clear except in a couple of instances. The Chief 
Election Officer is obliged to submit a report following an 
election. That’s it. There’s no other reporting that’s re- 
quired. 

Second, there is nothing written down as to what’s to 
happen to that report. The same is true of all the reports, 
from the public auditor or anybody else. There is an obli- 
gation in some instances to report, but there is no obliga- 
tion to actually have the report dealt with by a committee 
or by the House. 

My personal view of it is that’s a flaw. I think that 
when an officer is reporting, there should be an obligation 
for the House, either as committee of the whole or a spe- 
cific committee, to deal with that report. We use the term 
“debate,” but it may be more of a discussion with, hope- 
fully, some consensus-building with respect to that report. 
Just to leave a report to collect dust, it seems to me is not 
particularly useful. But we’ve never nailed that down. 

In fairness, at one time there were no officers of the 
House and we now have six. Over time we’ve added on 
and on, so now perhaps it’s appropriate to take a look at 
the reporting mechanism. When do they report, what do 
they report on and what will be done to the report when it 
arrives? 

Mr Murdoch: Things seem vague and after 17 years 
maybe this is the time for this review. I think that in the 
Ombudsman Act she has to file a report once a year, to 
someone, as you say. What about the report we’ve just 
received and the special report to the Legislature? Are you 
going to give it any due regard? 

Hon Mr Warner: My role is very clear and very sim- 
ple, fortunately. I simply receive it. In this case, when the 
House isn’t sitting, reports by any committees go to the 
Clerk. They are deemed to be tabled. When the House 
resumes, then I will simply announce that on a certain date 
a certain report was tabled. The moment it’s tabled, of 
course, it then becomes public knowledge and is available 
to all the members. My only role in it is to ensure that no 
one receives the report ahead of somebody else, that all the 
members receive it at the same time and that members get 
it before the press. I think that’s extremely important. 

Mr Murdoch: That’s not the case with this report, 
though. The press— 

Interjection. 

Mr Murdoch: I was going to say, maybe this one 
won't be given due regard, because I think the press had 
this one before we did. 

Hon Mr Warner: We’ll have to take a look at the 
system. 

Mr Murdoch: I think so, because the press had this 
report before we did. 
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Hon Mr Warner: In theory, all the members should 
receive their document. The process is such that the only 
way for us to actually deliver the report is to put it in the 
mailbox downstairs. If the member happens to be away, 
fine, the press are in the building; they will get it the same 
day or that afternoon when it’s gone to the members in the 
morning. If they’re not in the building, then obviously 
they’re not going to be aware of it. 

Mr Murdoch: Some other questions for someone 
else. 

Mr Curling: Maybe we should pursue the report and 
maybe get a better understanding, because if you under- 
stand how the reports are made—take, for instance, the 
annual report. Maybe I should go back a bit. The reason I 
think all this came about was that two years ago when we 
were reviewing the annual report of the Ombudsman, I 
think we had two. We hadn’t even dealt with the year 
before, so they decided to deal with two of those annual 
reports. But when we sat with that, we felt like the dog 
who chases the car. We caught the car and then we didn’t 
know what to do with it. 

We decided to look at the report and then decided: 
“What are we going to do with this? Then we’ll call the 
Ombudsman in.” We found out, as you’re saying now, that 
having looked at the report, we then make a presentation to 
you and say, “We have seen the report, Mr Speaker,” and 
then we present it to you. 

Let’s go back a bit now. While we were doing that, and 
you knew that we were doing that as a committee, what 
did you expect of us to come forward with? Either that 
they were busy just looking at it and the recommendation 
coming forward: “We’re not going to do anything with it,” 
or— 
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Mr Mammoliti: What a guy. 

Hon Mr Warner: As much as I may have an interest 
in any of these subject matters, the relationship is between 
the committee and the House, not the Speaker, so that 
when you have deliberated on a report, then you’re going 
to report to the House. The House will decide what it 
wants to do, if anything. But there isn’t a specific role for 
the Speaker in that connection. 

Mr Curling: I don’t want to be facetious. I was won- 
dering, while we were doing all that—even sometimes 
when we have a budget coming up in the summer, we 
want to know what we’re going to do. We have to justify 
our action and even bring in the Ombudsman to the com- 
mittee, justifying why we’re here. It seems to me that do- 
ing all that was an exercise in futility. Nothing is going to 
happen. The Ombudsman can refuse to come before us. We 
don’t see as a committee whether we serve any purpose. 

My question then, knowing all that you said, that there 
were no decisions or any decision made on what we do 
with a report when it comes before us, would you recom- 
mend that we abandon, abolish this standing committee on 
the Ombudsman? 

Hon Mr Warner: Well, I don’t know whether it’s my 
place to make recommendations. The committee will want 
to discuss that matter itself. I do think there’s a useful role 
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for the Ombudsman’s committee, but it probably is most 
effective when it works in concert with the person who is 
currently the Ombudsman. 

Its role perhaps needs to be more clearly defined. That 
means tackling the legislation, the actual act, which of 
course means that it would have to be introduced in the 
House by the government. There would have to be a de- 
bate in the House in order to change the Ombudsman Act 
to clarify the relationship between the committee and the 
Ombudsman. Perhaps that’s a useful exercise. 

My observation is that over the years, the committee 
has served a useful function, but quite naturally, as the 
office has evolved, then perhaps the role of the committee 
changes too. At the outset, when it was a select committee 
and it was starting everything up, the main purpose was to 
try and find the best way to set up the Office of the Om- 
budsman. That’s quite understandable. Its second function 
was to try and assist with getting the office going and to 
deal with a couple of the major problems. The role of the 
committee now is probably different. I guess the way it sits 
right now is that the committee serves as a committee to 
offer advice. 

Mr Curling: To whom? 

Hon Mr Warner: To the Ombudsman. 

Mr Curling: But she won’t come. 

Ms Akande: Sends us a letter. 


Mr Curling: My last question: I know you were 
anxiousS— 
The Chair: Thank you very much, Mr Curling. 


Mr Curling: Mr Speaker, that is your advice and I’m 
going to ask you for suggestions. While we decide if we 
should look to change the Ombudsman Act, which a min- 
ister, or the Attorney General, would put forward—it was 
tried already and I don’t think it passed first reading any- 
how, previously—while we’re doing that and since we re- 
port to you basically, because the fact is that any report we 
have, when we present it to the House, is to the Speaker 
teally, what advice would you give us on how to operate 
now? 

Hon Mr Warner: Again, I’m not sure that you really 
need advice from me, because I really believe that com- 
mittees have to wrestle with these questions themselves— 

Mr Curling: We have been. 

Hon Mr Warner: —and hopefully come up with 
unanimous agreement and a consensus. 

I think there is a problematic question when you take a 
look at the relationship between a committee and the Om- 
budsman. Committees, as we have them structured, are 
always controlled by the government of the day in num- 
bers, so there’s always a public perception that in the final 
analysis, the government of the day will get its way in a 
committee, and barring a few exceptions, that has been the 
case Over So many decades. 

At the same time, this committee is different from 
other committees in that the Ombudsman is an officer of 
the assembly and hence enjoys an independent relation- 
ship, is at arm’s length, and should not in any way be seen 
as a government department. How do you balance off this 
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power of the majority in a committee against the interest, 
the quite legitimate and valid interest, of having the Om- 
budsman at arm’s length from the government if for no 
other reason than public perception? 

It’s a tough question, and I realize that; not insur- 
mountable. Maybe in the case of the Ombudsman, the 
committee would want to look at a different balance for its 
committee in terms of numbers. 


The Chair: Thank you very much, Mr Curling. Mr 
Mammoliti, please. 

Mr Mammoliti: I’m next, am I, Mr Chair? Thank 
you. Welcome. I’d like to know a couple of things, Mr 
Warner. 

I think we’ve already established accountability, and 
we’ ve all, I think, recognized that the Ombudsman is not 
accountable to this committee. I believe the Ombudsman 
should be, to a degree. I believe the hands-off approach 
has to be there, but I also believe the Ombudsman thinks 
that perhaps the Ombudsman isn’t accountable to anybody 
except the Ombudsman, and I think that’s wrong. 

Td like you to answer this question: To whom is the 
Ombudsman’s office accountable? Is it the Board of Inter- 
nal Economy? Is it the Premier? Is it this committee? Is it 
the Speaker of the House? This question still exists and I’d 
like to just verify it before I ask my next question, if we 
could. 


Hon Mr Warner: I don’t want to beg the question, 
but I think you would have to define “accountable.” In 
what way? 

The Ombudsman, while clearly independent of the 
government, is fiscally accountable to the public auditor. 
The auditor will do the auditing both in terms of fiscal 
responsibility, but what is more popular these days—cer- 
tainly with the auditor it’s popular—is to do what I think is 
called “value for money” audits. In the programs that 
we're paying for, are you getting value for the money that 
you’re putting in? It’s a performance type of evaluation. 
The auditor is doing those kinds of audits with agencies, 
including the Ombudsman, so the Ombudsman clearly is 
accountable from a fiscal standpoint. 

The funds for the operation come from the Board of 
Internal Economy. I can assure you that at the board—I 
think it was in June or July when we looked at the Om- 
budsman’s estimates—the point was made that yes, we 
don’t want to do anything to interfere or to be seen to be 
interfering in any way, shape or form with the inde- 
pendence of the office. 

The board had, quite naturally, an interest in trying to 
conserve money, and it was asking every agency to take a 
hard look at its budget to see if there were ways that it 
could trim. If I’m not mistaken, the Ombudsman’s office 
came up with about a 10% reduction over last year, as did 
other agencies. I mean, they all came in with reduced 
budgets. So there is a form of accountability that way. 
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I guess ultimately, built into the act—Mr Callahan is, I 
think, the authority on the act—is that the Ombudsman can 
be removed for cause from office. The term of office is 10 
years, if I’m not mistaken. The appointment is by the as- 


sembly, which really means, usually, the government of 
the day, but I believe, by tradition, with discussions with 
the two opposition leaders to ensure that the selection will 
be one that isn’t going to be opposed in the House, so that 
you’ve got a person who is acceptable to all three parties. 

Having said that, the ultimate responsibility is to the 
public at large, it seems to me, as far as I know. 


Mr Mammoliti: Okay, so she’s accountable to the 
public at large. One of my concerns—I’ve made it very 
clear throughout my two years on the committee any- 
way—is the amount of internal complaints we’ve been 
getting as well. She’s accountable to the public at large, 
and we find that there’s a problem internally. I mean, ulti- 
mately that could be disastrous if we don’t get to the root 
of the problem. 

If this committee isn’t accountable in that area inter- 
nally, in terms of process and all that, then frankly I’ve got 
a little bit of a problem with that and think we probably 
have to address that in our recommendations later. That’s 
not for you to say, but I recognize that. 

The other point I want to mention is the report itself. 
Apparently it costs $25,000. If the Ombudsman is fiscally 
accountable, perhaps you can explain to me why the report 
at this time and why so much. 


Hon Mr Warner: That’s not an appropriate question 
for me. You should ask that of the Ombudsman. All I can 
tell you is that any officer of the House has the right to 
issue reports whenever the officer feels it’s necessary to 
issue a report. My only function is to simply receive the 
report and ensure that the proper procedure has been fol- 
lowed in terms of tabling and that, as I mentioned, all 
members have received it supposedly ahead of the media. 
But in this case it didn’t happen. Members should be the 
first people to receive reports. 


Mr Owens: Not having been a member of this com- 
mittee for the past two years that have been described, I 
found that, in light of the meeting we had with you, 
Speaker, at the end of the last meeting of our Legislative 
Assembly committee where we discussed—I guess, in 
passing, you had met with the Office of the Legislative 
Assembly and it had indicated it was looking for a process 
where it could not only present its reports, as you’ve indi- 
cated, have them tabled, but ensure that there’s some type 
of action, one of those people being the Ombudsman, 
Roberta Jamieson. 

Coming into the subcommittee and finding that we’re 
at this great impasse in trying to have the Ombudsman 
attend the committee hearings, I guess we have to be very 
careful about language like “accountability” and “reporting 
Telationship” and things like that, simply because of the 
impartiality of the office. The Ombudsman, as an officer of 
the Legislature, reports to you. Would it not be more ap- 
propriate to have the issues around that office perhaps 
dealt with by the standing committee on the Legislative 
Assembly, as referred by you? 

I think Mr Callahan or some other member opposite 
may have hit the nail on the head that perhaps this commit- 
tee may have served a purpose at one point, but in the 
current generation of the Legislative Assembly, perhaps 
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another body, be it the standing committee on the Legisla- 
tive Assembly, should deal with the issues. 

Hon Mr Warner: First, you’re right in terms of what 
I mentioned to the standing committee on the Legislative 
Assembly. It’s been my feeling for some time that there’s a 
lot of important and good work that’s done by the officers 
of the House. Oft-times they produce reports and then the 
reports just seem to go into some black hole; we never see 
them again. I really think this does a disservice to those 
officers who toil quite hard and long on behalf of the pub- 
lic, on behalf of the assembly. 

In the case of the public auditor, it’s a little easier in 
that there’s an automatic relationship between the public 
auditor and the standing committee on public accounts; it’s 
even spelled out in the legislation, if I’m not mistaken. But 
that’s not the case with the election officer, with the Com- 
mission on Election Finances, with Judge Evans, the Con- 
flict of Interest Commissioner. 

My only point was, regardless of who deals with it— 
and I think each of the six should be dealt with separately— 
decide that, number one, a principle will be that a report 
that is issued by the officer will be discussed. It can be 
discussed in the House. If you want to allocate, put it in the 
standing orders. You allocate a specific time when reports 
are going to be dealt with. Or it can be dealt with by a 
particular committee; it can be a standing committee. You 
can establish a select committee with a very specific man- 
date that it will meet certain weeks once a year or what- 
ever; those are logistics. 

All I’m saying is adopt a principle that the officers will 
report on a certain basis and that those reports will be dealt 
with, and then deal with the specifics about this committee 
and whether or not it should continue to exist, and if it 
does, what it’s relationship should be. 

As you go through that and if you’re able to work that 
out in harmony with the Ombudsman, then you come up 
against the question of whether or not you need to make 
any changes to the act. Maybe you can work out some 
kind of relationship between the committee and the Om- 
budsman without changing the act, but just so that it’s 
clear and it’s understandable. 

Obviously, and I’m very sensitive to this, I realize that 
the question that all members come up against is whether 
or not what I say or do will have an impact on the inde- 
pendence of the office or if it will be perceived by the 
public as interfering in some way. Is the heavy hand of 
government now a stamp on that office? I realize that all 
members in the assembly are aware of that and they’re 
sensitive to that, and that’s the way it should be. But know- 
ing that, you then have to work out the relationship. That’s 
a tough one, and I acknowledge it’s a tough one. 
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Mr Owens: In my view, the questions I would like to 
see answered in terms of case load and tracking systems to 
ensure that cases are being done as expeditiously as possi- 
ble I’m really trying to struggle with. How do you get that 
kind of information when the person who holds that infor- 
mation won’t attend at your committee? I think these are 
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very non-partisan questions we’re trying to understand 
here. 


Hon Mr Warner: I don’t know that you need me to 
instruct you about what the committee’s capable of doing. 
Your clerk is certainly well aware and can advise you as to 
what’s available to the committee. 


Mr Owens: We discussed that earlier. 


Mr Callahan: Mr Speaker, you’ve touched on some- 
thing I think is important in terms of whether this act 
works and how it works. First of all, if you look at the act, 
the only teeth in it are that the Ombudsman can investigate 
the minister’s decision or the bureaucrats’ decision and 
they’re given a chance to respond. If the response is not 
good enough, then they can tattle to the Premier. That’s 
really what the act comes down to. 

Over the years, I think it was Dr Hill who, without any 
requirement of the act or even anything of the Legislature, 
used to bring cases to this committee that couldn’t be 
solved. That’s how they started coming here, as I recall, 
and we would put them in our report. We’d put them in our 
report and it would be brought to the House and, as you 
say, it would get sucked up into the black hole. Nobody 
would ever debate it. 

What in fact happened was that the ministers and the 
bureaucrats who had screwed up and were reported in our 
findings in our report never had any censure because no- 
body ever heard about it. It got shoved into the little 
drawer of wherever those reports go to. So you may have 
hit on a very significant point here. 

I don’t know how we do it, because I think everything 
in this place works on the basis of accountability. We’re 
accountable to the public. If we screw up, we won’t get 
re-elected. I think there has to be accountability here too, 
in that if you’re going to have an act and you’re going to 
tell the public out there through this act that the Ombuds- 
man is the court of last resort, you have to do a number of 
things. You have to make certain that they’re going to have 
some teeth, which I submit they don’t have at the moment, 
particularly if there’s no report debated in the House and 
nobody ever receives any censure for what they did do or 
they didn’t do. 

The second thing is that if it’s just a circular—it’s al- 
most like a dog chewing its tail, because when it finally 
gets back to the Premier, if the Premier of the day, of 
whatever political stripe, decides, “Hey, that’s rocky road. 
I’m not going to mention that or let that out of the bag, 
because one of my ministers has really screwed up,” 
nothing happens. You come to a dead end. 

The accountability, I think, would be if the report had 
to be debated in the Legislature, so that names would be 
used and you’d say the minister of whatever did this or this 
and didn’t do this. Then there’s accountability. The public 
gets to hear it, and the Premier of the day is then going to 
have to do the same thing he does in question period. 

I’m not trying to be partisan here, believe me. If ques- 
tions start being asked of a minister, that’s sort of getting to 
the point where it’s risky, you can either adjourn the Legis- 
lature or you can get rid of the minister. But I think that’s 
what our whole system works on, accountability. 
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Quite frankly, the more I look at this act, I feel sorry 
for the Ombudsman, because I think he or she who occu- 
pies that office is probably trying to do a good job for 
people. All they’re doing is sending the same letters we do 
to ministers of whatever political stripe and maybe not 
getting answers. It’s very frustrating. So I think the act 
needs that. 

Subsection 15(1) of the existing act allows the assem- 
bly to make general rules for the guidance of the Ombuds- 
man in the exercise of his or her functions under the act. 
Maybe that’s where we start, by setting some guidelines, 
but at the same time we have to put some responsibility on 
the part of the government to make sure that it has to 
respond to it. 

I mean, we did a great thing in that report of the stand- 
ing committee on public accounts. Was it ever debated in 
the House? I think the public is going to catch on to us one 
of these days. They’re going to say: “You do all these 
reports. You travel around and spend megabucks to do it, 
and the report never sees the light of day and never gets 
debated in the House.” I think that’s a message that has to 
go out to whatever party is in power, that you’ve got to 
stop that. 

I guess I make those observations. They’re really not 
questions, they’re rhetorical, but I think you’ve put your 
finger on something that is important, that if that report 
were debated in the House, if there were a sessional day 
for each report of each committee so they at least hear on 
television what the committee had done and let people 
comment on it and so on, then you put the pressure, an 
accountability, on the government of the day to call that as 
a matter of business for legislation or whatever. 

Mr Duignan: Basically on the same topic, you alluded 
to the fact that there are six officers of the assembly who 
make reports, and really nothing happens to that. I know 
you have in fact written to the standing committee on the 
Legislative Assembly for it to review this and to look at 
ways of how we can improve the system and make those 
reports either debatable or whatever may happen to them; 
hopefully, the committee will begin to look at that task in 
the fall. 

But also under standing order 104(h), which deals with 
the formation of this particular committee, couldn’t you in 
fact change the standing orders? Couldn’t the standing orders 
be changed to make reports debatable in the House, from 
this committee or any other committee? 


Hon Mr Warner: Yes. There are different ways of 
accomplishing it. One is to change standing orders, which 
would compel a debate of a report. Picking up on what Mr 
Callahan said, rather than making it a responsibility of the 
government, I’d make it a responsibility of the House. 
That means standing orders; that it’s in the standing orders. 

You can specify the report of the Ombudsman, the re- 
port of the Provincial Auditor, the report of the election 
finances commissioner and so on and that they will be 
dealt with, and you can build in that this report will be 
dealt with by a particular committee, this one will be dealt 
with by the House, this one we will allocate a specific 


time, as Mr Callahan mentioned, that kind of thing. But 
you can do it in the standing orders, sure. 


Mr Duignan: In fact, the standing committee on the 
Legislative Assembly is empowered, either of itself or by a 
direction by yourself or indeed by a direction of the House, 
to review standing orders. For example, this committee 
could write a letter to the Legislative Assembly committee 
recommending that maybe this should be the approach that 
should be taken to debate the standing committee on the 
Ombudsman’s report, or in fact any report from any com- 
mittee. 

Mr Ramsay: As you know, I’ll inform the Speaker, 
we had a very thorough review by our researcher-counsel 
Paul Murray, who’s here with us this morning. One of the 
things that came up was the Macaulay report as being one 
of the reviews that was done in 1989 of all government 
agencies. Mr Duignan had actually asked my colleague if 
we have that today. I believe all the members now have 
that report; I would refer all the members to that. I would 
hope that in the next two weeks we could find the time to 
really have the basic discussion about what I think we’re 
embarking upon here, that is, the difference between inde- 
pendence and accountability. 

Mr Macaulay’s report, on page 6-8, really starts to spell 
that out: 

“The Office of the Ombudsman is said to be ‘inde- 
pendent’ of the executive”—that’s another differentiation 
between the executive and the Legislative Assembly—“but 
at the same time is ‘accountable’ to the Legislature. What 
should be observed, as I have said elsewhere, ‘independence’ 
and ‘accountability’ are quite different. When the word 
‘independence’ is used, at most it means ‘independence of 
decision-making’”—I’m sure all my colleagues here agree 
with that principle in regard to the Ombudsman Act—“and 
not “independence of action.” The Ombudsman, like many 
administrative agencies, ought to be ‘independent in his 
decision-making’”—as it was written at the time when there 
was a man in that position—“but he cannot be ‘independent 
of action,’ otherwise he is unaccountable.” 

There has to be accountability for $9 million-plus of 
the taxpayers’ money and it’s only through the Legislature, 
and through this committee to the Legislature, to the peo- 
ple of Ontario, that that accountability is there. 
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Macaulay goes on and states quite frankly in the bold 
print at about the middle of that page: 

“May I say at once that the Ombudsman is not inde- 
pendent. If the Ombudsman is independent then there is no 
supremacy of Parliament.” I think that’s a very important 
principle, and we need to discuss that later on. 

This is backed up by six statements, which we maybe 
could discuss at another time, that Macaulay brings for- 
ward to defend that principle. He sums up by saying, 
“Thus, clearly the Ombudsman is not only a servant of the 
Legislature, but he is not independent and is accountable.” 

I think we need to have a discussion some time in these 
two weeks. If we have agreement that those are the found- 
ing principles—because we seem to be floundering around 
a little bit about what our role is, and how independent and 
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how accountable the ombudsperson is, if you will, as we 
deal with that terminology. I think we have to get to the 
nub of the problem. 

It’s going to be very difficult for us to go beyond look- 
ing at legislation and how we’re going to bring it into the 
1990s—whatever changes; broadening of scope, if that’s 
what’s required—until we really, I think, settle upon the 
founding principles of what the relation is between that 
office and the Legislative Assembly of Ontario. 


Hon Mr Warner: Yes, I agree with you. From my 
perspective, the best way to make that happen is when the 
committee can deal with it in an obvious attempt to reach 
consensus around the process and can do it in concert with 
the Ombudsman; always, as you’ve very clearly stated, 
assuring the public that there is no intention here for inter- 
ference with the independence to make decisions. 


Mr Ramsay: That’s correct. 


Hon Mr Warner: Otherwise, the public loses faith in 
having a neutral body to which a person can go with a 
complaint about government. If you lose that, you’ve lost a 
lot. The office was set up with the purpose in mind of 
serving the public in a way that the public could have trust 
that a complaint would be investigated in an independent 
fashion and that government would not hide anything 
when the investigation was taking place, that it would be 
an honest effort to get a resolution of the problem; noting 
of course that not all problems are going to be solved and 
not everybody is going to be happy, because that’s the 
nature of handling complaints. 

I don’t envy your task, but it has to be done, it seems to 
me, otherwise the committee doesn’t function well, the 
Ombudsman is unhappy, nobody is happy with the results 
and the public maybe loses faith in the whole process and 
in the Office of the Ombudsman, and that would be a 
tragedy. You’re right, tackle this in the report. I haven't 
read the report, but it seems to me it’s probably a good 
basis to start on. 


Ms Haeck: Thank you, Mr Warner; I’m going to call 
you David because I’m more used to that. I’m not sure 
you’ve had a chance to really look at the Ombudsman’s 
special report. On page 2, close to the second-last para- 
graph, she makes reference to the public relations cam- 
paign, the merry-go-round of Queen’s Park. I know you're 
aware that a number of members on all sides of the House 
had expressed some concern about it. 

She also makes reference to the fact that: “This infor- 
mation was fully presented in a special presentation to the 
Board of Internal Economy of the Legislature. In the end, I 
do not know the basis for the negative comments.” 

I am aware of comments coming from people like 
Dianne Poole, who raised the issue in a member’s state- 
ment. I understand, from being at the luncheon you spon- 
sored where we all had a chance to question the six 
officers of the Legislature, that Hugh O’Neil in fact raised 
this very issue with the Ombudsman. 

I myself returned the posters and have never used them 
and will not use them. I concur with Miss Poole. I feel that 
I and my office work exceedingly hard to achieve the best 
results for my constituents and if and when I come up toa 
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large obstacle, which does happen on occasion, I have no 
hesitancy to refer that constituent to the Ombudsman’s of- 
fice, so I don’t view it in the same way. 

I guess my general sense of the public view is that 
they’d just like to get their situation resolved. They’re not 
always as worried about impartiality, maybe, as the legal 
minds or some other folks might be. They basically want 
to get their situations taken care of as expeditiously as 
possible and not in 14 years, as we have heard from at 
least one presenter before us. 

I’m wondering, when the budget is brought forward to 
the Board of Internal Economy, what kind of analysis is 
done. We have $25,000 spent on this, which was in my 
estimation probably not an ad hoc expenditure, because it 
does take some time to get these things to a printer and 
prepared and all those kinds of things, as well as the esti- 
mated $250,000 for the merry-go-round public relations 
campaign. Were there questions asked on those expendi- 
ture proposals, and what kinds of answers did you get? Are 
you free to discuss those very questions? 


Hon Mr Warner: The board dealt with the Ombuds- 
man in two separate ways, first, with the budget estimate 
when it was brought forward and, second, with the adver- 
tising campaign. That was on a separate occasion. 

With the budget estimate, Ms Jamieson came in and 
made her presentation. There were a number of questions 
from members, basically fairly standard questions around 
staff complement and whether it would increase, merit pay, 
salary increases and so on, and whether it would be possi- 
ble to chop any more money. That was essentially it. 

I think the board—I hate to speak for other members, 
because there are six board members and they all ask ques- 
tions. Maybe they viewed it as the auditor does the audit- 
ing of program and how money’s spent, whether or not 
you get value for your money and whether it’s appropri- 
ately spent or misappropriated etc. That’s the public audi- 
tor’s job, So no one wants to second-guess that, and it’s in 
capable hands. 

Looking at the overall budget: Is the overall budget in 
line? Is it necessary to add staff? Is it possible to hold the 
line on increasing the staff? Is it possible to hold the line to 
the standard 2% or 3% salary increase? Is it possible to 
effect savings somewhere in the operation? All those ques- 
tions were answered in the affirmative, so that was how 
the budget was dealt with. 

On the advertising campaign, the Board of Internal 
Economy wanted whatever information the Ombudsman 
could share about the campaign: why it was generated, 
how it was put together, who put it together and so on. She 
answered all those questions and that was the end of it. 
The board said, “Fine, thank you very much.” 

It’s a tricky line. Certainly the three House leaders and 
the other members, the government members here on the 
board, made Ms Jamieson very aware that they didn’t want 
to ask questions that in any way would appear that they 
were trying to interfere with her right to run her office and 
to do her job, but they were asking about the advertis- 
ing campaign because a number of members had raised 
concerns. 
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You’re right: We had that meeting; we had two of them, 
actually. All six officers were there. It was an opportunity 
for private members to ask questions and get to know the 
officers of the assembly—we all know Judge Evans; we 
all get to see him at least once a year—but to know the 
other officers and what they do, what service they provide 
and so on. So it was very useful in that context. 

A number of members asked Ms Jamieson about the 
advertising campaign, and she responded to them and 
answered their questions. In my observation some were 
satisfied, some weren’t, but she did answer the questions 
as posed, and similarly when she came before the board 
she answered the board members’ questions and that was 
the end of it. 
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Ms Haeck: If I can pursue this one step further: I 
don’t have all the staffing figures in front of me, but I 
know that at least this committee is aware there has been 
some substantial staff turnover in the last couple of years, 
and in fact, one office has not been well staffed for some 
time, until quite recently. Is that something that the Board 
of Internal Economy is aware of and would ask some 
pointed questions about? We’re all interested in service to 
the public, that’s obviously what we provide all the time— 
or at least try to—and if you are aware of these situations, 
would you take that on as a route for questioning? 


Hon Mr Warner: You’d have to ask the board. I 
don’t know what the response would be. Traditionally, 
what the board does when one of the officers or the assem- 
bly itself comes before the board with a request for staff- 
ing, then the board will ask for justification: “Why are you 
wanting to turn this job into a permanent job? Why are you 
wanting to add complement?” If the person can’t satisfy 
the board that there’s a legitimate reason for this that’s 
very pressing, then the board says, “No, we’re not increas- 
ing staff.” 

Ms Haeck: So you’re not aware of, say, an increase in 
severance packages or the fact that there may be vacancies 
there for an exceedingly long time, or how service might 
be provided if— 

Hon Mr Warner: Not necessarily, no. The question 
of severance would be a bit different. If there was some 
problem with respect to severances or salaries, that might 
find its way to the board, but it would be up to one of the 
board members to ask to put it on the agenda to begin with 
and there would be a discussion of it. 


Ms Haeck: So really, again, a broader awareness 
would have to be there so that this— 


Hon Mr Warner: Yes, and the board would want to 
know whether this was an internal matter or something 
that deserved their attention, and again, obviously being 
sensitive to the question, if it’s purely an administrative 
matter then does it really belong before the board or is it 
really the responsibility of the Office of the Ombudsman. 
The same is true of all the other agencies, including the 
public auditor. The public auditor came before the board, 
presented his figures and was asked to cut back, and in- 
deed did. 
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Interjection. 


Hon Mr Warner: With fear and trepidation, members 
Suggested that he cut back a bit. As I say, it was, in a way, 
a difficult process but a very rewarding one. At the end, 
every single agency had reduced its budget, including the 
assembly, of course. I don’t know if that’s any help to you. 


Ms Haeck: It does clarify at least how things evolve, 
which explains why maybe some situations have happened 
and why we may now find ourselves asking some ques- 
tions and really not getting the answers from the Ombuds- 
man’s Office. Generally it’s just sort of fallen into the black 
hole. 


Hon Mr Warner: Sure. 


Mr Villeneuve: I won’t be too long. Mr Speaker, the 
Board of Internal Economy seem to have the almighty 
power here in that they can dictate or they can suggest 
funding and budgets, but they would not have the mecha- 
nisms that this committee—as a committee of the Om- 
budsman—has. Would you agree with that? 


Hon Mr Warner: The mechanisms? In what way? 


Mr Villeneuve: Mechanisms for hearing some of the 
problems of constituents. 


Hon Mr Warner: Oh, yes. The board’s function is 
primarily financial, fiscal, to take a look at the budgets. 
There are other matters that are brought before the board, 
complaints by individual members with respect to carrying 
out their duties, so occasionally there’s a question raised in 
the House about some member’s householder and whether 
it had appropriate material in it etc. That kind of thing 
comes before the board, but other than that, no, the board 
is not going to be dealing with the kinds of things that this 
committee would deal with or that the standing committee 
on public accounts would deal with, with respect to the 
public auditor, or the Legislative Assembly committee 
deals with the Information and Privacy Commissioner. 


Mr Villeneuve: Accountability is always important— 
accountability for money, of course, and the Provincial 
Auditor and the Board of Internal Economy. But account- 
ability to the public at large, I think, is most important, and 
I think this is what’s basically being discussed right now. 
We’ve had some people in today who explained to us 
some of the problems—I think we need to hear that—and 
the existence of this committee has been questioned. 

I say accountability has to go back to the public, be it 
through a committee of the Ombudsman, be it standing or 
Select, or a committee of the Legislative Assembly. If in- 
deed it’s possible to be non-partisan in this place, I think 
both of those committees would tend to be non-partisan. 
I’ve been around here for almost nine years and I’ve no- 
ticed that under governments of three different parties, and 
I respect that. The perception out there is always that, well, 
you’re always political. Well, we can be otherwise from 
time to time. 

I think we’ve assisted the Ombudsman, and it may not 
have been the present Ombudsman, but in the case of 
Farm Q—I recall that one very distinctly because I was 
involved as a substitute member. I think it was only right, 
because the Ombudsman’s office went as far as it could 
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and then it came back to this committee. Again, after a lot 
of deliberation, recommendations came forth. That’s an 
example of why I think this committee, or something simi- 
lar to it under Legislative Assembly or somewhere else— 
so accountability, I think, is number one. 

I’m disappointed with the Ombudsman’s letter here be- 
cause a position of conflict has been taken with this com- 
mittee, and it was never intended that way. I think what we 
have to look for here is this committee being complemen- 
tary to the Ombudsman, and the modus operandi being 
where we can suggest improvements and where people 
indeed have the opportunity of coming and saying, “These 
were my experiences.” Of course, satisfied customers are 
not likely to come, and that’s fair game; that’s why we’re 
here. 

So in your opinion this committee very much has a 
legitimate place, and if indeed it’s not this committee, then 
I would strongly recommend, strictly because of account- 
ability to the public, that it be looked at by Legislative 
Assembly or a select committee. 

Could I have your comments? It’s a leading question, 
but those are my feelings. 

Hon Mr Warner: I don’t want to appear either repeti- 
tive or evasive, but this is a standing committee of the 
assembly; that’s in our orders. It’s there; it exists. I’m a 
strong believer that committees should be, as much as pos- 
sible, in control of their own agendas. Committees should 
have the opportunity to discuss among themselves how 
they see and define their role. 

The committees are responsible to the House. If the 
committee goes off on a tangent, then the House will bring 
it back. The committee gets working, and when a commit- 
tee goes off the rails a little bit the House will put it back, 
so there is a check and a balance. 

This committee will have to find its own way in terms 
of how it sees the mandate within the standing orders. My 
only observation is that the role of the committee has 
changed from its inception, when it was first a select com- 
mittee, to this date. That’s natural. There’s nothing wrong 
with that. Indeed, I suspect that the role of the committee 
will change over the next decade, as indeed, perhaps, all of 
our roles change. 

In a previous Parliament there were no constituency 
offices. Members were called upon on occasion to help 
constituents, but they had no staff and there was precious 
little way to assist a person, other than down here. In fact, 
if you go back a little further, as Bob Nixon will tell you, 
you always came to work with a supply of nickels so you 
could go out and use the pay phone to call some of the 
government ministries on behalf of your constituents and 
call back your constituent. 

We’ve gone to the route now where the members are 
ombudsmen in their own constituencies. You have all 
kinds of constituents come in with problems, and every 
member does his or her best to help their constituents and 
you act as an Ombudsman. At some point you reach a 
stage where you say: “I can’t help you any more and I’m 
going to suggest that you go and see, maybe, the Ombuds- 
man or maybe somebody else or the workers’ advisers 
with the Workers’ Compensation Board, or you might have 
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to go and see a legal aid lawyer. You might have to see 
somebody. But I’ve tried to help you and I can’t help you 
any further.” So the members’ roles have changed, the 
officers’ roles have changed and indeed the committees’ 
roles have changed. All I’m saying is that as we go through 
that, in turn we should look at our committee structure: the 
size of the committee, the composition of the committee, 
what it does, how many committees we have and what 
their functions are. 


1650 

I know this is out of context in a way, but just one 
observation: The two largest single budget items we have 
for any government are Health and Education. We do not 
have a committee to deal with either. I’m puzzled by that, 
but anyway, that’s the way it is. Twenty years ago there 
was probably no need to have a Health committee, but 
things change, and as they do, then the parliaments have a 
responsibility to change as well. It’s in this context that 
you have to wrestle with the question about the existence 
of the committee, its function, its role and its relationship 
to the Ombudsman. 

The best of all worlds is to have a concerted effort 
between all the members on the committee and the Om- 
budsman working together cooperatively to come up with 
a consensus on this relationship. In so doing, you’ll have 
to take a look at the Ombudsman Act and you’ll have to 
take a look at the standing orders to see whether or not you 
might recommend any changes. 


Mr Villeneuve: I see this as very much part of the job 
of this committee. It’s a bit like having members set their 
own salaries. We’ve always been a difficult situation to 
deal with. I think we’re here to assist the Ombudsman in 
doing the work that has to be done from that office to 
facilitate—I’m sure there are times when the Ombudsman 
reaches, as in Farm Q, a situation where he or she cannot 
handle it any more, and it comes back to the committee, 
rightly or wrongly, and a decision is taken. I think that’s 
the reason for this committee to exist and the reason why it 
must continue in one form or another. 


The Chair: Mr Perruzza, could you please make it 
brief. 

Mr Perruzza: Again, I apologize. This is my first day 
here and I don’t have a very full understanding of the 
Ombudsman and the office, but I have read very quickly 
through the act today. 

My question will actually be shaped in the form of an 
opinion-seeker of the Speaker, to ask him very directly if 
he thinks it is appropriate to essentially have an individ- 
ual—and I agree with him that the Ombudsman’s office 
should be something independent from government and 
certainly beyond reproach if it is to work as it’s mandated 
and set out in the act. I think that’s the way it should be. 

But I also feel that, in some way, there should be some 
kind of accounting mechanism. It seems that through the 
budgetary process there is some accounting, but it’s not the 
kind of accounting that I think any government or any 
elected body would be satisfied with, given the importance 
of this particular office and given that the Ombudsman is 
appointed for 10-year terms. I suspect that only under very 
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extreme circumstances can the Ombudsman actually be 
removed from office or questioned in any way. They can 
basically use discretion to take on and tackle any issue 
they deem fit and pursue it as far as they deem fit and 
recommend whatever they deem they should be recom- 
mending to whatever. And rightly, as my colleague from 
the Liberal Party was very perceptive in assessing, the 
buck will ultimately stop either in the minister’s office or 
in the Premier’s office in terms of any report or recom- 
mendation or opinion that’s generated by the Ombudsman. 

Given that, my question to you, Mr Speaker, is: Do you 
think that it is an appropriate thing to continue with the 
Office of the Ombudsman, or should we be pursuing other 
venues or establish a process or structure whereby the 
Office of the Ombudsman is held more accountable to the 
Legislature and to this committee? 

Hon Mr Warner: Obviously this is a fundamental 
question which the committee is going to wrestle with. All 
I can do is offer you my observation that it was seen there 
was a need identified for the office to be established, as it 
has been established in many countries around the world. 
The assembly did its best, I think, in a very non-partisan 
way, to find the kind of office arrangement that would 
meet the needs of the people of Ontario. It looked at how 
the Ombudsman functioned in various countries and tailored 
all that information to our situation in the province of On- 
tario and established the office. 

I don’t see that the need has disappeared, but because 
over time things change, obviously you have to change 
with them, and so you’re always doing program evalu- 
ation. Companies do it, governments do it; indeed mem- 
bers, I’m sure, do it. My office functions differently today 
than it did in 1975, because you periodically review how 
you do things and you make adjustments. The Ombuds- 
man’s Office is no different than anybody else’s in that 
regard. 


STANDING COMMITTEE ON THE OMBUDSMAN 


18 AUGUST 1992 


No doubt the public auditor does everyone a service 
when he goes in and does a performance evaluation or 
whatever it’s called. I’ve probably got the wrong term. But 
when he goes in and does that value-for-money audit, it is 
extremely helpful to any organization because you have an 
outside agency come in, take an objective look, and say: 
“Look, in good faith, you spent X dollars hoping to get Y 
results, but you didn’t. You got Z results, which were less 
than Y. Here’s what you could do to tighten the program 
up and get better value for your money spent.” That’s re- 
ally helpful, and it means then that you can do it. 

This is a large organization we’re talking about, and 
it’s complicated, and they’re dealing with tough problems. 
A lot of the time they’re dealing with problems that you 
and I can’t solve. That’s why these folks have gone to the 
Ombudsman; we can’t help them. So it’s not an easy op- 
eration. As far as I can see, it’s a service that’s certainly 
needed. 

I come back to where I started: The trick of it all is that 
this committee has to find a balance, and it has to be able 
to also find a good working relationship between the Om- 
budsman and the committee. That’s not an easy task, I 
acknowledge that, but that’s why we got the best members 
of the assembly to be on this committee, right? 

Mr Callahan: I’m only a sub. 

The Chair: Thank you very much, Mr Warner, for 
taking the time out of your busy schedule to appear before 
us this afternoon. 

Hon Mr Warner: This was far quieter than the 
House. Thank you very much. 

The Chair: Just before we adjourn for the day, the 
subcommittee members should note there is a meeting at 
9:45 in this room tomorrow morning. We will adjourn 
until 10:00 tomorrow morning in this same room. 

The committee adjourned at 1659. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 19 August 1992 


The committee met at 1409 in room 151. 


REVIEW OF THE OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): I'd like to call this 
committee to order. For the viewing audience, I’m Mark 
Morrow. I’m the chairman of the standing committee on 
the Ombudsman. 


DONALD R. MORAND 


The Chair: We’re here this afternoon reviewing the 
Ombudsman and before us this afternoon we have the 
Honourable Donald R. Morand. You have an open after- 
noon to make a presentation, sir. Although I’ve already 
read your name, could you please read it into the record 
and begin when you feel comfortable? 


Donald R. Morand: Thank you very much, Mr 
Chairman. First of all, my name is Donald Morand. I have 
had some experience. I was nearly five years as Ombuds- 
man of the province of Ontario. I had some 20 years on the 
bench before that. 

When I first received the invitation to come here, my 
initial reaction was to refuse. Mr Carrozza called me up 
and explained to me that this was a hearing as a result of a 
motion put to the Legislature and granted by the Legisla- 
ture setting out the different scopes under which the hear- 
ing was to be held. In view of that, I felt I had a duty to 
come and express to the committee my views on the Office 
of the Ombudsman. 

Having spent some approximately five years doing the 
actual work, I have some firsthand knowledge of the Office 
of the Ombudsman and some firsthand knowledge of the 
difficulties of being an Ombudsman, as well as certain 
rather strong views as to how the office should be run and 
what the powers of the Ombudsman should be. 

If you look back at the history of the population, the 
citizens of the community, dealing with their government 
and dealing with the employees of the government, for 
many, many years, you, the members, acted as ombuds- 
men. You got complaints from your constituents, saw the 
different boards, saw the different offices and attempted to 
arrive at a Satisfactory solution to the problem of your 
constituent. You were handicapped in many ways in doing 
that because you didn’t have sufficient powers. 

In Ontario, it was decided that the ancient system of 
Ombudsman was a way to get around this and to give to 
that committee certain powers which you, the individual 
members, didn’t have. In order to do that, a very thorough 
study was made across the world of the office of the 
Ombudsman. It’s interesting to note that the office of the 
Ombudsman was first started not to inquire into complaints 
of the people as to their individual cases, but complaints of 
the citizens as to corruption in the force, the employees, of, 
at that time, the King, who was an absentee King. He got 


complaints of corruption among his employees who were 
working for him and controlling the government. He ap- 
pointed an Ombudsman to inquire into that corruption. 

The system worked and it grew and it eventually came 
to the western world—it started in Europe—particularly in 
Australia. In Australia, they developed a slightly different 
version of the office of the Ombudsman. The idea was that 
there would be an individual investigation of each com- 
plaint. Now, that’s different from the mainly European sys- 
tem. To do that, certain things necessarily followed. There 
had to be legislative ability to do the job. 

In Ontario, hearings were held and a committee was 
formed. They actually circled the world looking at differ- 
ent places. They drew up an act which they hoped would 
solve the problem and give the Ombudsman sufficient 
powers to do his job and give sufficient protection to the 
employees of the province—the boards, the agencies—so 
that they could get a fair hearing as to their answer, be- 
cause it was intended, and is still intended, and the act says 
so, that the Ombudsman is a last resort. In other words, 
you only come to the Ombudsman when you’ve exhausted 
your other recourses. In other words, you’ve lost your 
case, you’ve been held not to have a good complaint 
against the government and there’s one last hope, this per- 
son called the Ombudsman, who may decide that you have 
been improperly dealt with. 

That person was intended originally to be absolutely 
independent, certainly not to be under the control of the 
Legislature nor under the control of particular parties. He 
is responsible to the Legislature, yes, but he applied his 
brand or her brand of justice to the cases that came before 
him. 

When the act started in Ontario, Arthur Maloney was 
the first Ombudsman. He was snowed under by com- 
plaints. He had three major complaints right off the bat 
involving Pickering airport and a number of others, and 
the office got snowed under. He was starting from scratch. 
He was hiring employees who knew nothing about this. 

He asked and received the assistance of the Legislature 
in the forming of a select committee. The select committee 
was intended to help the Ombudsman do his job. 

In the course of what I’m going to have to say, I don’t 
want anybody to take it wrong, that I’m complaining. I’m 
telling you what developed and where I think what devel- 
oped was wrong. 

I think, first of all, too much jurisdiction was given to 
the Ombudsman. The present Ombudsman isn’t going to 
like me for that, and probably many of the employees 
aren’t going to like me, but I think the Ombudsman is 
spreading itself too thin. 

Secondly, I think that as a result of the select commit- 
tee being appointed—the members, being who they are, 
naturally are ombudsmen in their own right and in their 
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own thought. They forgot that they were not the Ombuds- 
man. The select committee helped and intended to help the 
Ombudsman, but as time grew, there began to be a conflict 
between the select committee and the Ombudsman, Mr 
Maloney at the time. It ended up in a fight and Mr Maloney 
left. 

I was appointed and came on the job with insufficient 
knowledge of the Ombudsman, and I had to learn. It took 
me a good year to learn the job. Before my term was over, 
I found myself in conflict with the select committee, which 
had become a standing committee. I can understand mem- 
bers of the Legislature, because by the very nature of the 
office to which they were elected and because these people 
are their constituents, they naturally want to get into the 
fray. But in my view, the purpose of a standing committee 
as well as a select committee is to help the Ombudsman 
when the Ombudsman has asked for help, not to supervise 
the Ombudsman. 

I only had one day to prepare for what I was going to 
say here today and to read certain material, the material 
which was sent to me. I also got a copy of the report of the 
existing Ombudsman and have had an opportunity to read 
that. But that’s the only material I’ve had and the only 
opportunity I’ve had to review this material. 

I submit it is vital that the Ombudsman, if there is 
going to be an Ombudsman at all, must be completely 
independent. When I was here, there were questions on 
money matters put to me by the standing committee at that 
time, and I refused to answer. I notice once again the ques- 
tion is raised of whether this committee should ask about 
money matters. I don’t believe there is a standing commit- 
tee dealing with the auditor, but I can’t imagine anybody 
telling the auditor, “Go back and do another audit.” I can’t 
understand anybody except the Legislature itself, by motion, 
interfering with an audit, and yet, ladies and gentlemen, 
that’s what you’re doing. 

I read the report you have. I just opened it to different 
pages. I was reading it rather quickly and I came to certain 
things. There were resolutions by this committee that the 
Ombudsman interview people to consider re-examining a 
case and so forth. 

The Ombudsman must be the final arbitrator or why 
have an Ombudsman? I submit to you, gentlemen and ladies, 
that it is not this committee’s decision, duty or responsibil- 
ity to inquire how the Ombudsman does his job or what 
decisions he comes to. Now, I know you say, and I’ve read 
it in the material, “We don’t want to tell the Ombudsman 
how to do his job.” But in effect you are. 

I notice, once again, that the question came up of 
whether you should review the financial affairs of the Om- 
budsman. The Ombudsman gets his money through—I’ve 
forgotten the name of it now, but it’s a committee of all 
members of the House. He gets his budget, it’s gone over, 
he’s audited by the auditor and I believe he still goes be- 
fore the public accounts committee. Why does the Om- 
budsman need to have another committee examining his or 
her expenses? 

There is an old saying, “He who pays the piper calls 
the tune.” This committee, if it has the power to control the 
expenses of the Ombudsman, has the power to call the 
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tune of the Ombudsman. That’s directly contrary to what 
was intended when the legislation was passed. 
1420 

One of the things that always bothered me as Ombuds- 
man was the question of justice. Justice is what we all say 
we want. I found most people didn’t want justice; they 
wanted mercy—myself included. Most of the people who 
come to the Ombudsman want mercy. They don’t want 
justice. 

The Ombudsman has to administer justice as he or she 
sees it. Ombudsmen come in all kinds, shapes and descrip- 
tions and from all over the world. There are Muslims, there 
are blacks, there are whites, there are all kinds of them, but 
basically the justice that is administered by the Ombuds- 
man is the commonsense, ordinary, everyday justice. But 
he must or she must give the justice that he or she thinks is 
right. That’s why they were appointed. 

Since the person who comes to the Ombudsman has 
already lost his case, he is functus, there’s nowhere he can 
go. They’re finished. They now go to the Ombudsman 
and, as I submit to you, the Ombudsman’s job then is to 
look and say: “Did this person get a fair deal, as I see it? 
Not as anybody else sees it, but as I see it.” He then or she 
then decides yes or no. 

If she says or he says no, it’s my submission that’s the 
end of the case. The case was already lost before it came to 
the Ombudsman. The Ombudsman has looked at it, inves- 
tigated it and said: “No, I don’t think you got a bad deal. I 
don’t think there’s anything that should be done for this.” 
Finished, end. 

Because of the way society has grown today and be- 
cause of the views of the people, they always say, “There’s 
another level that I can complain to.” Let me give you an 
example. A man didn’t get a job that he felt he should get; 
somebody else got the promotion. He went to his boss and 
the boss said, “No, he is entitled to it.” He then went to his 
boss’s boss who said, “No, the right man got it.” He then 
grieved to his union and the union said, “No, the right man 
got the promotion.” He raised so much Cain that he got a 
hearing at the international level and he lost that. He then 
complained to the Human Rights Commission that he 
didn’t get a fair deal because he wasn’t white and the 
person who got the promotion was white. 

After a two-and-a-half year hearing, it was decided, no, 
the right man got the promotion. He didn’t have any legiti- 
mate complaint. Race didn’t enter into it. He then came to 
me and complained that he didn’t get a fair hearing before 
the Human Rights Commission. I examined it and found 
that, in my view, he got a perfectly good hearing. He got a 
far longer and better hearing than he was entitled to. He 
wasn’t happy with that so he complained to the select 
committee that I didn’t do my job properly. The select 
committee found, yes, I had done my job properly. So then 
he started writing letters to the media, to the Premier, to 
the Prime Minister and to everybody else. 

I tell that story to point out that people get the fixed 
feeling in many cases, “I’ve been badly done to.” It 
doesn’t matter who tells them differently, they’re never 
going to change their minds and they’re always going to feel 
they were badly done to. That is why it is my submission 
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to you, as members of the select committee, a standing 
committee now, that you should not be interested in com- 
plaints about how the Ombudsman does his job. I submit 
it’s not your place. 

The Ombudsman is supposed to be the court of last 
resort. If you listen to complaints and call the Ombudsman 
in and say, “Why didn’t you do this or do that or reinvesti- 
gate or something,” then why have an Ombudsman? Why 
not just hire an employee of this committee and have that 
employee do what it wants him to? ji 

I could go on, gentlemen, for hours. I don’t want to 
outstay my time. I’m certainly available for any kinds of 
questions you want to give me. I’ll do my best to answer 
them. 


The Chair: Thank you very much, Mr Morand. 


Mr Morand: Don’t hesitate. You can’t hurt my feel- 
ings. They’ve been hurt by experts. 


The Chair: Comments or questions? Mr Owens, 
please. 


Mr Stephen Owens (Scarborough Centre): I’d like 
to begin, sir, by thanking you for appearing today. Your 
sage counsel is always welcome at this place. I would also 
request, if you have the time and are so moved to put more 
thought into some of the questions that have been asked of 
you in this process, if you could send us a letter on some 
of the things you may not have had time to take up. 


Mr Morand: I can run over them right now if you 
wish. 

Has the need for an Ombudsman changed since its 
creation in Ontario? Yes, of course it has. The need for an 
Ombudsman for every office always changes. You have far 
fewer meaty complaints today than there were when I first 
came in. When I took the office, there were 2,800 open 
files plus three major investigations going on. Some of 
them hadn’t been looked at for two or three years. They 
would come to the office and they were sitting in a file. 

It took me nearly five years and I got that down to 800 
files, and I understand it has remained pretty much at 800 
files ever since. But we got rid of practically all the old 
files. I must say that the people in my office worked many 
long hours of overtime getting these done. We got rid of 
the big files. 

But there will be changes. Today there are jobs being 
done by the Ombudsman which I think are redundant. The 
Legislature, over a period of time, has instituted review 
processes. In just about every area there is now a review 
process which persons who are aggrieved can go to and 
have a hearing, a review, to see whether they are entitled to 
some relief. If they’ve been turned down, then they go to 
the Ombudsman. 

Because of. that, I think the citizens should not auto- 
matically have a right to go to the Ombudsman. There’s a 
right of appeal for the quasi-judicial boards. You hire experts 
to run the quasi-judicial boards. You can’t expect an Om- 
budsman employee to be an expert in every field that 
comes along. I had experts in pensions. I had different 
experts with expertise, but you can’t have expertise in 
everything that goes on. 


The Legislature hires boards with people with specific 
expertise. We would not overturn a board’s decision be- 
cause we didn’t like the decision. I think that’s very impor- 
tant with the Ombudsman: It doesn’t matter whether you 
agree with a quasi-judicial board or not because, again, 
whose justice are you administering, the board’s justice or 
your justice? Is the Ombudsman substituting his opinion 
for every other expert’s in the whole province? 

But I think there must still be a power to go, because in 
every case people can fall through the cracks. There is in 
every administrative procedure an opportunity for people 
to get caught between two conflicting regulations and it 
happens. It happened when I was there and I’m sure it’s 
happening today. I’m sure the Ombudsman today is run- 
ning into these things and correcting them. 

It’s an unfortunate fact that only those people who 
aren’t happy with your decision do anything further. They 
complain. Those people who are happy with your decision 
never stop—well, I shouldn’t say “never”—but you might 
get 10 letters of thanks over the course of the year if 
you’ve ruled in favour of two or three hundred; 10 might 
take the time to thank you. 

But, yes, there is a change, and as the administration of 
government changes you’ll keep on changing. So there is a 
necessity to review, in my opinion, the powers of the Om- 
budsman from time to time. For that reason, I think this 
review is a worthwhile thing. 

Again I differ a little bit. I think we’ve spent too much 
time investigating primary complaints by people who are 
agerieved. I think a greater position can be played by the 
Ombudsman if he or she has time—since I’ve known the 
office, they’ve never had time; they’ve been trying to catch 
up on the backlog—to investigate faults in the system and 
report to the Legislature so that the Legislature can take a 
look at these, not to correct individual complaints but 
something that’s going wrong in the whole system. 

I think more time of the Ombudsman should be spent 
on that. As far as I know, practically none of it has been. I 
can remember a couple when I was there. We had one 
problem at one of the jails that was rather bad. We cleaned 
that up. But more time of the Ombudsman should be spent 
on that and less on individual complaints. 
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I don’t know what it’s like today, but when I was there, 
we had big boxes, each with an institution’s name on it, 
and any time a complaint from an institution came in, it 
went in that institution’s box. We had men or women going 
around to the different institutions on a regular basis. They 
would go to the box, take out the complaints and go and 
see what they were all about. 

I don’t want to be ridiculous, but we got such com- 
plaints as: “We didn’t have toast for breakfast today. 
Why?” and all those kinds of complaints. Mixed with them 
were some legitimate complaints, some complaints that we 
had to look at. Somebody must sort those out, and it’s my 
view that the Ombudsman must have an unfettered discre- 
tion to say what she will investigate or what she will not 
investigate on her own motion; she has that absolute dis- 
cretion. 
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That’s not going to be—there are people who will go to 
the Ombudsman and say, “Hey, why don’t you investigate 
mine?” I was sued many times because I said, “That’s a 
frivolous and vexatious complaint, and I’m not going to 
investigate it.” So they’d sue me. I’d turn it over to the 
government’s lawyers, and they’d quash the motion. I 
never lost one, but if you didn’t, you had in every person 
with a fixed complaint in mind wanting you to review. 

I had people who came back at least once a year asking 
me to review the same complaint. I had one man who did 
nothing but deal with these people. Unfortunately when he 
retired, I could never replace him. He was a past master at 
them. They all thought he was wonderful, and he was, but 
they’d come back year after year making the same com- 
plaint all over again. They’d forgotten that they’d com- 
plained. They’d forgotten they’d been in our office. But 
every now and again one of them had a legitimate com- 
plaint and you had to look at it. 

Another unfortunate thing is the most miserable people 
usually are the ones who have the complaints. The most 
difficult, miserable people to deal with are the ones of 
whom somebody in the civil service says, “I’ll show you, 
you so-and-so,” and they’re the ones who have a legiti- 
mate complaint. The Ombudsman can’t just run them off. 
He has to look at them and say, “Has this person got a 
legitimate complaint?” 

To speed along a little bit, independence: I don’t think 
you have to be independent. I think I’ve perhaps dealt with 
that. 

The question of whether the Ombudsman be called 
Ombudsman or Ombudsperson or Ombudswoman leaves 
me cold, quite frankly. I’m not a woman, so I see no 
concem. If the women want to be called Ombudswoman, 
I’ve no complaint. Again, I guess because of my age, be- 
cause of the world I grew up in, I am perhaps not as 
enlightened as some people are as to the subtle nuances of 
the growth of women, although certainly had times been 
better when I was a young man, I’m sure my wife would 
have ended up a brain surgeon, but she couldn’t afford it. 
Certainly I practised law with many lawyers when I was a 
young man, darned good lawyers, who were women. I’ll 
take from women the fact that they were discriminated 
against and are discriminated against, because I’m not a 
woman and I can’t tell. If they tell me they are, I’ll believe 
it, but that’s getting off into another field. 

Appointment term of office: I think 10 years is a good 
term. Five years is not enough; you’ re just getting into the 
job. A lifetime tenure is too much; you don’t want to tie 
yourself up. I left the bench after 20 years because I had 
made speeches for years saying that it took a very unusual 
man to be a good judge for more than 20 years. When 20 
years arrived and Mr McMurtry offered me this job, I took 
it and put my actions where my mouth had been all these 
years, because it is difficult to remain doing any one job 
and be fresh for any particular lengthy period of time. I 
think 10 years is ample. I don’t think it should be a lifetime 
appointment. 

I think the jurisdiction does require clarification. There 
was a big fight on when I was there about whether it 
would be better to have the jurisdiction defined by boards 


etc. Generally speaking, ombudsmen like to leave it open. 
Personally, and I’m not going to be liked by the Ombuds- 
man, I think it should be defined clearly once and for all 
just what the jurisdiction of the Ombudsman is. 

I don’t think the Ombudsman should have the power to 
review decisions of cabinet. Members of the Legislature 
are elected by the public. They are the prime people who 
are responsible to the people of the community. They’ve 
been elected. From that group of members the cabinet has 
been chosen. The cabinet makes its decisions. Why should 
one person who is not elected have the power to review 
those decisions? I don’t think he should. I don’t think she 
should, if it’s a woman. 

Statutory powers of decision: In my view, no, they 
have other procedures to take, although I leave it open and 
I would want to give some more consideration to that, 
because there are some risks in just putting them off. Gen- 
erally speaking, I don’t think the Ombudsman should have 
jurisdiction over quasi-judicial jurisdictions. 

Extending the jurisdiction to municipalities: Right now, 
I think perhaps there’s some merit in it, but under the fiscal 
restraints the government is in today, I don’t think there’s 
any possibility of getting that done. You’re talking about 
taking an office which now runs with, I think, some 120- 
odd employees to be an office which would be 500 or 600 
employees or more if you got into municipalities. You get 
an unwieldy situation. If the Legislature elects to go that 
way, I would prefer to see an Ombudsman dealing solely 
with municipal matters and having two ombudsmen. 
Again, as a realist, I don’t think there’s any hope of a 
government spending the money on municipalities at this 
time. 

We must remember, in my view, gentlemen, the Office 
of the Ombudsman is a luxury. It’s a luxury which we in 
this province have had the money, the time and the ability 
to provide to our citizens, an extra above and beyond the 
normal rights that a citizen has to go to boards, to go to 
other people, to go to members. 

Many people go to the member and the member 
straightens it out. | had one member when I was Ombuds- 
man who was a long-term member—I shouldn’t say one of 
the better members, because all members are good, but 
certainly one who I thought was a good member—who 
never sent anybody to the Ombudsman. He did all his 
work himself and felt that only if he was unable to do 
anything for the person would he send him to the Ombuds- 
man, and he had never run into a case he wasn’t able to 
settle himself. 

But it’s a luxury we supply, and as a result I think the 
taxpayers have an interest in seeing that the money isn’t 
wasted and that we don’t grow too large. 

As to an ideal size for an Ombudsman’s office for the 
size of Ontario—and again the present Ombudsman won’t 
like me for saying this, I’m sure—I think beyond 80 peo- 
ple is too large. I think the proper size for a province the 
size of Ontario is no more than 60 people. When I was 
active, France covered the whole country with some 40- 
odd employees. Now, they had some part-time employees 
around throughout the whole area. 
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I’m not going to comment on boards of education, be- 
cause I have some personal views about boards of educa- 
tion which they won’t like. 


Mr Cameron Jackson (Burlington South): They all 
agree on it, though. 

Mr Morand: I don’t know. 

I think a comprehensive survey should be taken over 
what areas the Ombudsman should have jurisdiction over, 
and I’m not prepared at this time to say this or that. I’d 
have to look into it far more seriously than I have at the 
present time. Quite frankly, gentlemen, believe it or not, 
I’m nearly 75, but I’m still busy every day. 

Any other questions? 
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Mr George Mammoliti (Yorkview): I have three or 
four questions. I’d like to ask them all at once, if you don’t 
mind, sir. Maybe you’ll want to jot them down so that you 
can respond. 

The first question, of course, is the jurisdiction. I think 
you’ve answered that nicely. I think, actually, you’ve 
answered my question around jurisdiction in what you said 
in terms of changing the jurisdiction. I think I’m pretty 
happy with what you’ve expressed. 

I’d like to talk a little bit about accountability for a 
minute. I agree it should be hands off. Of course, constitu- 
ents feel the same way, that it should be the last resort. But 
frankly, somebody has to be accountable to somebody. 
Who should this person be accountable to? 


Mr Morand: Do you want me to wait? 

Mr Mammoliti: Yes; then you can answer it. 

Mr Morand: Carry on. 

Mr Mammoliti: One of the biggest complaints I’ve 
been getting is the turnaround time. How do you feel about 
the current turnaround time? I’m not sure what the average 
is, but I know there are a lot of complaints. 


Mr Morand: Hopefully about—okay, I’ll get into that 
after you get to your the last one. 


Mr Mammoliti: I’d like to know a little bit about how 
you feel in terms of the turnaround time that exists now as 
opposed to when you were there. 

The other thing is of course the process within the 
office, the internal structure of the office. More specifi- 
cally, sir, 1 know you had some problems in the office, as 
everybody does. As a manager, you had to contend with 
staff problems as well as the public. Did you set up a 
process to deal with intemal staff problems, and was it 
successful? Would you recommend a particular method or 
way of dealing with internal staff problems within the Om- 
budsman’s office? More specifically, in terms of morale, 
how did you deal with the morale problems when they 
arose? Were they successful? 

Those are the questions. 


Mr Morand: Dealing first with jurisdiction, you’ve 
suggested that I partially dealt with that. I think there 
should be a review, perhaps by this committee, perhaps by 
your counsel, perhaps by other hearings, as to the jurisdic- 
tion because I think the jurisdiction can be changed. I think 
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it can be tightened up so that there are fewer fights as to 
whether you have jurisdiction or not. 

For instance, when I was Ombudsman | had an ar- 
rangement with the Attorney General that he wouldn't 
agree that I had jurisdiction and I wouldn’t agree that I 
didn’t have jurisdiction. We would inquire into complaints 
about him, and if we found something we couldn’t solve, 
then we would fight jurisdiction afterwards. It worked, so 
we never did decide whether we had jurisdiction in so far 
as certain aspects of the Attorney General’s department 
were concerned. We worked around it, in other words. 

But I think jurisdiction can be tied down. It would 
certainly be helpful to me, if I were Ombudsman, to know 
that yes, I have jurisdiction in that, but no, I don’t have 
jurisdiction in that. I think it would save a lot of time. 

To digress slightly, when a complaint came into the 
office—this is when I was there anyway—that complaint 
was put in writing. If people couldn’t put it in writing 
themselves, we had a person who helped them put it in 
writing. 

The first question was, is it jurisdictional or not? We 
had a person whose job it was to say, “Yes, it’s jurisdic- 
tional,” or, “No, it’s not jurisdictional.” With 98% of the 
people’s cases, we could tell right off the bat whether it 
was jurisdictional or not. 

If it was not jurisdictional, we kept up a book. We 
would tell the people: “Here is where you go. We have no 
jurisdiction. You go here.” That was over, above and be- 
yond what we were entitled to do, but we felt that in the 
long run it saved time and was a service to the community. 

If there was a question whether it was jurisdictional, it 
then went to the head of that branch. He was very good. If 
he couldn’t determine whether it was jurisdictional or not, 
we had several lawyers on staff. It went to them and they 
decided whether it was jurisdictional or not. 

If we alleged we had jurisdiction and the ministry, 
board, agency or branch of the government said, “No, you 
don’t have jurisdiction,” we would see if we could work 
around the question of jurisdiction. We would only fight 
about jurisdiction if we had to. 

When this group in the office was sorting these things 
out, many of these complaints could be solved without 
opening a file and many of them were. It’s surprising how 
many people come to the Ombudsman because they don’t 
understand what happened. 

I think one of the biggest weaknesses of the adminis- 
trators of our system is that they don’t explain to people 
why the result they got was the result they got. An as- 
tounding number of people would come in and say, “Why 
didn’t somebody tell me that?” and they’d walk out per- 
fectly happy, so you didn’t have to go through a whole 
long investigation. I felt this group was of vital importance 
in sorting these out. 

That’s a bit of an aside on the question of jurisdiction, 
but I think jurisdiction is very important to the Ombuds- 
man and entailed, in my particular case, two people who 
did nothing else but work on whether we had jurisdiction 
or not, with input from the head of that division plus the 
lawyers, if necessary. : 
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Getting to the question of accountability, I think we’re 
getting into a problem of what “accountability” means. 
Everybody, of course, must be and is accountable in some 
way, Shape or form. You are accountable to the citizens 
who elect you. A civil servant is accountable to his boss. 

You have, in Ontario, some six employees of the Leg- 
islature. I think each and every one of those should be as 
independent as they possibly can be: the chairman of the 
elections committee, the auditor—I’ve forgotten who they 
all are now; I think the Ombudsman should fit into that 
category and does, as a matter of fact, fit into that category— 
and should completely retain his or her independence. 

Accountability is to the Legislature. If they’re not do- 
ing their job properly, the Legislature should take some 
action. I know the standing committee is representing the 
Legislature, and this is one of the places where I have 
some problem—in the standing committee and in the select 
committee—and I’ll get around to that. 

My view is that the standing committee is to assist the 
Ombudsman. When I was there I worked with two speak- 
ers—Jack Stokes, who I found was very helpful to me, and 
Mr Turner. I felt this standing committee could help me by 
taking cases I was unable to solve, and I reported them to 
this committee. 

This committee would look at them only from this 
point of view: “Do we think we should go to the Legisla- 
ture with this complaint of the Ombudsman? There’s a 
legitimate complaint here and the ministry won’t do any- 
thing about it. Should we go to the Legislature with it and 
Support it in the Legislature?” Not rehear the case; only 
decide whether you, as members of the standing commit- 
tee, should take that case to the floor of the Legislature and 
make a motion that the Ombudsman’s recommendation be 
carried out. That is where I think this committee can assist 
the Ombudsman. 

Accountability, in my view, does not mean somebody 
reviews their day-to-day operation. You don’t review the 
day-to-day operation of a judge. If he doesn’t do his job 
properly, he can be fired. I think the Ombudsman should 
have as much independence as a judge has. If the Ombuds- 
man doesn’t do his job, he should be fired, but I don’t 
think he should have to defend himself against complaints 
by people who say, “He didn’t agree with me.” That’s 
mainly what you’re getting: “I had a complaint. I went to 
the Ombudsman. He didn’t agree with me and I want you 
to find out why he didn’t agree with me.” I don’t think 
that’s accountability, quite frankly. 
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Turnaround time: It all depends. We had cases we’d do 
in a matter of days, and I’m sure the present Ombudsman 
does too. We had cases that took years. 

Because of the very layout of the act—again, I’ve for- 
gotten the number of days—if somebody resists the Om- 
budsman all the way through, the minimum length of time 
that case and the final report will get to the Premier is 
something like between 280 to 300 days, so you’re shoot- 
ing the better part of a year. And when somebody’s resist- 
ing you, come the last day and they haven’t replied to your 
letter, you get in touch with them, but before you can get 
something out of them, another two or three weeks have 
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gone by. If they’re fully resisting all the way through, it’s 
going to be a year before you get that case completed. 

That’s very frustrating to an Ombudsman, but because 
of our Charter of Rights, because of the fact that the Supreme 
Court has decided that Ombudsmen must comply with all 
the rules and regulations of fairness, he has to give the 
ministry, the board or the agency the time to make the 
replies. 

There’s occasionally a case where you walk in, see the 
Ombudsman and the Ombudsman looks at it quickly and 
says, “Yes, there’s an obvious fault,” and calls up the min- 
istry and it’s corrected. That does happen. But if a ministry 
Says, aS many times happens, “We’ll look into that” and 
the clock starts running, there isn’t a darned thing the Om- 
budsman can do about it. 

He or she may be mad, but there are certain powers the 
Ombudsman has which experience—I wouldn’t say this 
for general purposes, but you can get into more time-wasting 
by exercising certain powers of subpoena and compelling 
of witnesses and so forth than it’s worth, because then you 
get somebody fighting it. You use cajolery as an Ombuds- 
man and you use negotiating skills as an Ombudsman to 
try and see that the citizen gets a fair deal. You use the big 
stick only as a last resort. 

The big stick, in my view, always was this committee. 
This was a committee I relied on. When I couldn’t get 
anywhere, I would report to this committee. This commit- 
tee would then either take it to the Legislature or not take it 
to the Legislature. If they agreed with me and took it to the 
Legislature, then a motion was made in the Legislature, 
and there is no department, no ministry, that is going to go 
against a motion of the Legislature. 

Complaints about the office: Okay, you’re always go- 
ing to have employee complaints. When the office was 
originally started, Mr Maloney attempted to have employ- 
ees from all political stripes and colours, as broad-based a 
group as he could by way of employees. They were hired 
very quickly. In the main, when I took over, I thought it 
was a surprisingly good group of employees. They were 
not a happy group of employees when I got there. They 
were not a happy group of employees when I left there. 

I had a rule that my office was open to any employee 
who wished to come in to see me at any time. I had an 
office on the second floor. I only asked one thing, that you 
speak to your superior before you come to me, and if you 
aren’t happy with what you get from your superior, come 
to see me direct. Some did; some wouldn’t. 

I know there were unhappy people. You hear these 
rumblings and you know it. I tried everything under the 
sun I could do to have a happy workforce under me, and I 
think in the main they were, but I know there was an 
underground of people who were unhappy. I was never 
able to find out why; I honestly couldn’t find out why. If 
there are complaints over there now, I don’t know whether 
it’s different now than it was. I’ve left it. I have no contact 
with the Ombudsman’s office any more. Whether they’re 
the same people who are unhappy today as when I was 
there or not I don’t know. 

But I’d always run my own office, a small office—I 
was a judge—and I wasn’t used to having a large group of 
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employees underneath me. When I got to the Ombuds- 
man’s office, I think I had 148 when I first arrived. I cut 
that down to 111 when I left. I don’t know what it is at the 
present time. I know some of the employees enjoyed them- 
selves immensely; I know others didn’t. I don’t know the 
answer. I’ll be honest with you. 


Mr David Ramsay (Timiskaming): Mr Morand, 
thank you very much for coming before us today. It’s been 
very illuminating for all of us to have somebody with your 
experience give the benefit of that experience to us. We 
thank you for that. 

I really want to come back to the principles of inde- 
pendence versus accountability, which I think is the crux 
of the matter, and have a little more discussion on that, 
because it’s what we as a committee are grappling with. I 
know that all of us in this committee, all of us in the 
Legislature, understand the importance of the inde- 
pendence of decision-making and respect that principle 
and will protect it and maybe should enshrine it more so in 
potentially revised legislation. There’s no argument about 
that. 

The question it boils down to is the independence of 
action for the Ombudsman and how much independence of 
action there must be, because if there is total independence of 
action, then there is no accountability. The act sets out 
some limits in that there’s got to be an annual audit and of 
course the Ombudsman is required to submit an annual 
report. But following the questions that were just asked, 
it’s a $9.3-million or $9.4-million operation today. 

As legislators, we are accountable to the people of On- 
tario for all our agencies, boards and commissions. The 
Ombudsman is such an agency, and when we start hearing 
complaints and we don’t know if they’re true or not, that 
there’s tremendous turnover of staff, this may be resulting 
in lawsuits, this could cost a lot of money. I believe it’s got 
to be our responsibility, members of the Legislature of 
Ontario, to ensure that the agency works, to the best of its 
ability, on behalf of the people of Ontario. How do we 
ensure that this happens while respecting the independence 
of decision-making of the Ombudsman? 


Mr Morand: Let me see if I can help you on that. 
First of all, the money aspect: The committee that decides 
what money the Ombudsman gets deals with many other 
branches of government. It’s very experienced, usually the 
heads of the various parties. I went before—I’ve forgotten 
now who; different people at different times, but Elie 
Martel was on it, Bob Nixon was on it, a number of really 
experienced people. We went over the budget. 

I’m happy to say that every year I was Ombudsman we 
turned back over $250,000 at the end of the year that we 
were able to save. We did cut the number of employees 
down and we got rid of the backlog. That board is an 
experienced board, that board reviews their budget and 
decides whether they’re entitled to get that much money, 
and if it doesn’t think they should, it says, “Go back and 
sharpen your pencil again.” 

There is a habit in government which I deplore and 
which, when I was there, I said I wasn’t going to be the 
one. I’ve heard it said by people who are getting money 


from the government, “Spend all you can get and try and 
get more.” That’s pervasive through a lot of government 
agencies, I’ll tell you that. There doesn’t seem to be an 
understanding that the taxpayers are paying this money 
and that the money may be better used in other ways. 

In any event, that board, if it’s doing its job, will take 
any of the water out of the budget. 

Second, the auditor reviews the expenditures. The 
auditor, if there are some expenditures that shouldn’t have 
been made, is certainly going to let you know. The dollar- 
for-value audit is a very good tool that the auditor has, and 
certainly I think it’s one that should be welcomed by any 
government agency to see whether it’s doing its job properly, 
whether the taxpayer is getting proper return for the money 
you’re spending. 

Then they go before the public accounts committee, if I 
remember correctly. So you’ve got three bodies already 
dealing with the Ombudsman’s spending of money. 
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When I was Ombudsman, three or four times the select 
and standing committee—because it changed while I was 
there—reported to the Legislature and wanted to have the 
handling of money, and on no occasion did the Legislature 
elect to change and give this body the power to scrutinize 
the expenditures of the office. Members of this committee 
used to go to the public accounts committee so they could 
ask me questions on the expenditures in the office. I think 
that’s sufficient. I don’t think the Ombudsman should be 
reporting to committees all the time. I think she has more 
important work to do. That’s accountability moneywise. 

Accountability jobwise, I don’t think she should be 
accountable to anybody for that except that she should be 
fired if she’s not doing her job, and I think the Legislature 
should do that. If there are specific complaints that the 
Ombudsman is not doing her job, then I think the select 
committee, or the standing committee as it is, should have 
the right to investigate whether or not the person is doing 
her job. Not what they’re doing in the sense of what the 
result is or anything like that, but are they there, for in- 
stance, do they show up at the office, are they working, 
that sort of thing, but not as to the individual cases. 

I would change the act to this extent, that the Ombuds- 
man has the right to refuse to investigate any complaint 
that comes in before her or him, as the case may be, that 
she or he is there as a court of last resort and she or he 
reviews the cases that she or he thinks may result in an 
injustice, not every case that comes in the door. Otherwise, 
you're going to continue to have a very large Ombuds- 
man’s Office that is wasting time investigating complaints, 
and the same complaint over and over again. 

You may go back to reinvestigating complaints. This is 
a matter that has come up before. It came up when I was 
there. 


Mr Ramsay: That’s okay. That doesn’t really concern 
me too much. I want to maybe start summarizing what 
you’ve said. Did you feel it would be the authority of the 
Legislature of Ontario to basically examine the operations 
of the office? 
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Mr Morand: I want to walk a very fine line on this, 
because the closest I can get to it is a judicial office or the 
auditor’s office. The only thing I can see is misfeasance or 
malfeasance in office; not how they do their job from day 
to day, but misfeasance or malfeasance in the administra- 
tion of their duty. 

That is the independence I think the Ombudsman 
should have, not whether day-to-day jobs—everybody 
makes mistakes, I don’t care who you are. It may be that 
the Ombudsman makes a mistake. Too bad; that’s the 
name of the game. But nobody should have the right to 
review that mistake the Ombudsman made, because the 
Ombudsman is a court of last resort. The person has lost 
when he gets there. It’s only if the Ombudsman decides 
out of the goodness of the Ombudsman’s heart, or a sense 
of justice or fair play, that it will be changed. 

Mr Ramsay: But I’m not talking about even an error 
in decision-making which, as a human being, the person is 
entitled to make from time to time. I’m talking about the 
total overall management of the operation, which is sub- 
stantial and funded by the public; that there needs to be a 
mechanism to oversee that this is well spent. 

Mr Morand: Well, it’s being done now by three dif- 
ferent groups as far as expenditure of money is concerned. 

Mr Ramsay: But you will notice in the special report 
that the Ombudsman put out that she feels a value-for- 
money audit at this time would be inappropriate and 
should be done at the normal audit period. Also, she goes 
on to say that because of the very special nature of her 
operation, she questions whether the Provincial Auditor is 
the correct person to be actually doing this fiscal overseeing. 

Mr Morand: That’s the only person I know of who 
knows how to do it or has the authority to do it. 

Mr Ramsay: Same for me. 

Mr Morand: I see nothing wrong with that type of 
audit. As a matter of fact, if I were Ombudsman I would 
look forward to having it done, because if I’m not giving 
the citizens value for the dollar they’re giving me to spend, 
then I want to know it. 

I know it’s a very difficult thing to get across and I still 
don’t think I’ve got it across quite yet, but I think the 
Ombudsman should not be investigated by this committee. 
On any case that the Ombudsman dealt with, her decision 
or his decision is final. That’s the end. If somebody comes 
in and says, “I don’t like what the Ombudsman did,” and 
she did something wrong—misfeasance, malfeasance— 
fine, then that’s fair game for this committee. “We don’t 
like what she did. We think she gave the wrong decision.” 
I don’t think this committee should see it. “Unfortunate; 
too bad.” 

Mr Jackson: Your Honour, you’ve been extremely 
direct with your responses and have covered a lot of the 
areas that are of great interest to this committee, and I want 
to thank you. But I want to probe deeper and in more detail 
the concept of the accountability of the chief officer, the 
Ombudsman. When I look at organizations that act above 
the law in its positive context—police, judges and the Om- 
budsman, quite frankly, in that context—each has within it 
a mechanism to review decisions. 
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Mr Morand: Appeal. 

Mr Jackson: No, they have an opportunity to review 
a judge’s questionable decision. That can be an internal 
review or, based on the conduct of the judge, it can be 
done through the Supreme Court. But also it can be done 
internally on the conduct of the judge and enacted by the 
Attorney General’s office. 

What I’m trying to probe further is this notion that if 
there are concerns about patterns of case decisions that in 
some instances do result in financial compensation— 
they’re rare but they do occur—this would be of concern, 
and that somehow, some organization representing the tax- 
payers, and we can only believe it’s us, should be responsi- 
ble for initiating that. 

What I want to ask you specifically is, on what basis 
should we be initiating a review of decisions, if you agree 
that where patterns are emerging, where the Ombudsman’s 
office is causing decisions that carry similar weight to a 
Supreme Court decision, where it becomes extremely ex- 
pensive and starts changing substantive protocols in 
this province, the office can act with incredible impact 
on society? 

Having said that, somehow there has to be some 
method by which we don’t just say, “We’re really not sup- 
posed to be reviewing their judgements; they are inde- 
pendent,” but in fact we are responsible. We could decide 
that, as you put it, it is a luxury, a privilege for a society 
that through its evolution can afford an Ombudsman’s office. 
We may decide that with two million people in this prov- 
ince unemployed, we can’t afford it and it has to go. 

Mr Morand: Quite possible. 

Mr Jackson: I want to probe further at what point and 
on what basis one initiates an examination of decisions. 
I’m going to come into the issue of the management of an 
office in a moment, but there are two separate areas here 
you’ve explored for us. 


Mr Morand: First of all, a complaint goes to the Om- 
budsman. The Ombudsman says to himself or herself: 
“Legitimate complaint. Recommendation.” They make a 
recommendation. The recommendation is sent out. My 
memory is—it’s 10 years ago, but I think that’s in subsec- 
tion 19(3). The ministry then has a choice to say: “That’s 
interesting. We don’t agree with you. Goodbye.” 

What choice has the Ombudsman got there? Nothing 
except to report to you. He reports to you and says: “I tried 
to exceed this. I think they did a bad job. I think they 
should have given this person more money.” You say: 
“That’s interesting. Thank you very much. Goodbye,” and 
that’s the end of it. Nothing happens. The Ombudsman 
hasn’t got any power. He’s only got the power of persuasion, 
so he’s not spending a nickel. 

He may recommend that he spend a nickel, but unless 
you, the select committee—in my view, before the money 
should be spent, unless the ministry agrees with him, it 
should come to the select committee. The select committee 
should say, “Yes, we agree with you,” or, “No, we don’t 
agree with you.” If you don’t agree with him, end of it. 
File it. It’s gone. The Ombudsman gave his view, but you 
gave your view and nothing happens. Or you say: “Yes, we 
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agree. This fellow did get badly done to and there should 
be some money paid,” and you, the committee, makes the 
resolution in the House that something be done about this 
case. 

To me, that’s complete control over the office. If you 
don’t like what he recommends, nothing happens. I read 
somewhere in this material too about carrying over. I insti- 
tuted, when I was Ombudsman, a carryover from year to 
year of things that had been recommended which weren’t 
done. I had a three-year limit. I used to remove them at the 
end of three years. If at that time nothing had happened, | 
felt: “Okay, they’re not going to do it. The select commit- 
tee hasn’t elected to force it in the Legislature, so end of 
it,” and I would take it out of my report. 
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I gather, from what I’ve read, that the present Ombuds- 
man doesn’t feel it’s necessary to carry that on. That’s her 
decision, as far as I’m concerned. Does that answer your 
complaint? 

Mr Jackson: Yes, thank you. In regard to the other 
aspect of the Ombudsman’s responsibility, which is the 
management of the office and to ensure that—I guess the 
only word that comes to mind is the “performance” of the 
Ombudsman, in his or her daily activities, is sufficient to 
suit the importance of the office and the requirements of 
the legislation, and if that were the case, on what basis? I 
mean, you’ve said we have the right to investigate, that she 
should be fired if she’s not doing her job, to roughly quote 
you, not in context. 

Every citizen in this province has the nght to be ap- 
proached on the subject where there’s just cause, and that 
would include the Ombudsman. On what basis could a 
legislative committee go in and examine—do you under- 
stand my concern now? 

Mr Morand: From a judicial point of view? 

Mr Jackson: Yes. 

Mr Morand: When I was on the bench, we did have 
judges who got a little too old for the job, and it posed a 
real problem. We used to try and slot those judges into jobs 
that didn’t involve a great deal of finesse, shall we say. But 
it still happened. 

Because the independence of the judiciary is such an 
important necessity for the proper running of society, we 
looked long and far for a system that would allow us to 
deal with this situation fairly and equitably, and lo and 
behold we found that California had a very good system. 

What happened is that we brought in a system whereby 
a person who was on the bench for 10 years and was 70 
years of age, or 15 years and 65 years of age, could go 
what we called “supernumerary,” and we urged everybody 
to go supernumerary. If you went supernumerary, you had 
certain attributes. You got your full salary but you were 
only required to work two thirds of the year. When called 
upon by the Chief Justice— 

The Chair: Excuse me for one second, please. Could 
you please speak into the microphone. 

Mr Morand: Oh, I’m sorry; I’ll get a little closer. 

What it meant was that the encouragement was to go 
supernumerary because you got full salary and only had to 


work two thirds of the time. If you went on pension, your 
pension was two thirds of your salary and you didn’t have 
to work at all. We developed a pattern so that everybody, 
when they reached that period of time, went supernumerary. 
If the person wasn’t able to do the job properly, somehow 
or other the Chief Justice never got around to calling him 
or her and consequently the person didn’t work. It would 
cost the taxpayers a little extra money, but at least we 
preserved the independence of the judiciary. That was par- 
tial compliance with taking care of the problem. 

Then we formed a judicial council. The judicial council 
sits in Ottawa. The Chief Justice of Canada and other chief 
justices of the various provinces sit on it. If for some rea- 
son there are complaints about the judge, this committee 
sits in camera and decides whether or not this person 
should remain a judge. In cases—these are all public cases, 
so I don’t hesitate to mention them—certain judges be- 
come alcoholics, that’s possible. 

A very good judge out west, an exceptionally good 
judge, became alcoholic. The third time he was caught 
drunk driving, the judicial council decided that was it, and 
he elected to resign because the alternative is that the judi- 
cial council presents to the federal Parliament a recom- 
mendation that this judge be fired. Of course, if they’re 
fired for cause, it affects their pensions. I don’t think yet 
that they’ve had to actually go to a firing. 

But what do you do if you have a situation? I think the 
Legislature should deal with that and I think that a stand- 
ing committee, as this is, would have a right to inquire into 
that type of action. I recommend that it be done in camera, 
because of the importance of the office of the Ombuds- 
man, and if you agree and if such a situation exists, that it 
then be dealt with by the Legislature itself. 

I have no idea what you’re referring to, quite frankly; 
I’ve heard nothing, so I don’t know of anything in the 
operation of the Ombudsman’s office myself that would 
bring about such an investigation, but if this committee 
feels there is something, then to me it would be appropr- 
ate for this committee to inquire in camera and decide 
whether there’s any merit to the complaint or not. 


Mr Jackson: When you were the Ombudsman, when 
you had employees who felt that they were mistreated or 
harmed, done wrong by while in the employ of the Om- 
budsman’s office, assuming they’d gone through the ap- 
propriate channels of either litigation or a gnevance and 
exhausted all appeals, where would a citizen of Ontario 
employed in the Ombudsman’s office go? 


Mr Morand: I was the final arbiter. 


Mr Jackson: No, you were the cause. In my scenario, 
when you were the Ombudsman, I’m suggesting that you 
were the instigator. Where do individuals now go as their 
court of final appeal if in fact their complaint is about the 
person of the Ombudsman? 


Mr Morand: To the Legislature. When the office was 
set up, it was considered of such importance that the Om- 
budsman be independent that the employees of the Om- 
budsman could not belong to the public service union or 
organization. As far as I know, to this day that still prevails. 
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When I was there, we entered into an agreement with 
the Civil Service Commission to attempt to give our em- 
ployees as much protection as the civil servants had. If 
they left our office, they would have priority in hiring by 
the civil service, and we would give priority to people who 
were let out of the civil service if we were doing hiring. 

But it was felt that it would be inappropriate for people 
who were members of the same union to be investigating 
the actions of their brother members of the Public Service 
Alliance of Canada. It was specifically decided that they 
would not be entitled. To the best of my ability, when I 
was there, I saw that all of the privileges, their pension 
rights and everything they had, were exactly the same as 
the civil service. 


Mr Ramsay: Bill 40 doesn’t apply to the Ombuds- 
man’s office. 


Mr Morand: Pardon? 


Mr Ramsay: There’s some current legislation before 
the House, I was just saying. Whether it’s going to the 
Ombudsman’s office, I don’t know. 


Mr Jackson: He’s referring to Bill 40. I was in 
Windsor yesterday, and in a retail store, for example, re- 
garding the people responsible for protecting the owner 
catching employees who are stealing from him, the gov- 
ernment has a proposal that says that these people investi- 
gating their fellow union members can be in the same 
union. The law currently says they should be separate. 
That was Mr Ramsay’s reference. Although we agree with 
your judicial opinion, the government at the moment does 
not, but you’ll forgive that sidebar comment. 


Mr Morand: Absolutely. I’m here to be of whatever 
assistance I can. I don’t expect that you’re all going to 
agree with everything that I recommend to you. 


Mr Jackson: You’ve been extremely candid and 
forthcoming, and I want to say thank you very much. 
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Mr Jim Wilson (Simcoe West): Your Honour, I too 
want to thank you for taking the time to appear before us 
this afternoon. I’m going to keep my comments and ques- 
tions short because you have been in the hot seat, as it 
were, for about an hour and a half. 

I guess one thing I really haven’t made my mind up on, 
and I’d appreciate really your opinion on it, is whether or 
not we’re encouraging people to rely too much on the 
Ombudsman, or to contact the Ombudsman’s office—per- 
haps that is a better way of phrasing it—more frequently 
without having exhausted other avenues. It bothers me to 
some extent when I drive down University Avenue and see 
a big banner encouraging the citizens of Ontario and when 
I see newspaper media advertising encouraging people to 
phone the Ombudsman’s office. 

On one hand, I can see the current Ombudsman’s point 
is that obviously people have to know the office exists and 
have to know they have the right to contact that office, but 
on the other hand—I mentioned this to the current Om- 
budsman, and as I say, I really haven’t made my mind up 
on it—it does bother me to some extent that maybe my 
constituents are being encouraged to contact that office 


directly without—you did say in your remarks, and I ap- 
preciate it, that an MPP’s office is an ombudsman’s office 
and that people should be encouraged to do that. I’m just 
wondering what your comment is on the role of the MPP’s 
office and the Ombudsman’s office. 


Mr Morand: Let me deal first with advertising. When 
I was the Ombudsman, the select committee, I think it was 
at that time, before it became a standing committee, was 
angry at me that I didn’t advertise enough, so I put on a 
$30,000 advertising campaign. You can see that the posi- 
tion’s changed. I must admit I very seldom come down- 
town now, so I didn’t see any billboards. 

Certainly, in my view and as I see the operation of 
government, I think each member is an ombudsman in his 
own right and I think his constituency office certainly 
should be utilized by the citizens. That’s why the taxpayers 
are paying for that office, so that it should be utilized and 
so that the member—I have no hesitation: Mr Martel was 
the man I was talking about earlier. Elie never referred 
anything to the Ombudsman’s office. He did it himself. I 
know when I was there, a great many of the members I 
was dealing with did everything they could themselves, 
and only when they came to the end and could do no more, 
then they referred it to the Office of the Ombudsman. 

Indeed, in England I think it is, and probably it’s still 
the same, you couldn’t go to the Ombudsman unless you 
were referred by a member. You had to be referred by a 
member; otherwise, the Ombudsman couldn’t act for you. 


Mr Jim Wilson: | think, to be fair to the Ombudsman, 
currently they do try and encourage people when they call 
to ensure that they contacted the MPP, when I think about 
it. 

Mr Morand: There’s also a feeling in the world, big- 
ger and better. I don’t agree with bigger and better. I don’t 
agree that the more complaints you get, the better the of- 
fice is doing. That seemed to be a trend that—well, the 
select committee I was dealing with was very worried that 
the number of complaints I got might go down. That’s why 
they thought I should advertise more. 

My view is that the number of complaints should go 
down, because surely to goodness when we catch up on 
the backlog of complaints, we can’t be generating more 
complaints every day about the work of the different 
boards and agencies. 

I attribute the growth in complaints, quite frankly, to 
the fact that there has grown in the province of Ontario a 
belief that there is an unlimited right of appeal and that at 
every level of appeal you have a chance, whether it only be 
3% or 5%, of changing the previous appeal’s decision, so 
get as many appeals as you can and you’ve got a chance 
you might get a change. 

I know that when I was on the bench—again digress- 
ing, I suppose, but I’ll do it briefly—if you went to an 
examination for discovery, which is prior to a trial, you 
could ask a question and the other lawyer could say, 
“Don’t answer that.” This was preparing for a trial. You 
could appeal that to a local master. The master could say 
whether or not that question should be answered. If you 
didn’t like what the master said, you could go to a single 
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judge who would say, “Yes, you have to answer that,” or, 
“No, you don’t have to answer that.” 

Then, if you didn’t like that, you could go to the Court 
of Appeal and it would answer yes or no. Then, if you 
didn’t like that, you could apply for leave to the Supreme 
Court of Canada. Now this has been changed from my day. 
Then eventually maybe even go to the Supreme Court of 
Canada. Probably, whether the question was answered or 
not didn’t have any effect on the case whatsoever, but it 
was one way Of stalling the process. 

I very early developed the view that everybody should 
have at least one appeal from any decision, but anything 
beyond one appeal is a luxury and that depends whether 
the taxpayers can afford that luxury. 


Mr Jim Wilson: During your five years in the Office 
of the Ombudsman, as Ontario’s Ombudsman, did you 
ever have a situation where the then select committee 
wanted to review decisions you might have made? 


Mr Morand: I wanted them to review them, quite 
frankly. I did have them speak to me about letters that they 
got complaining, but we dealt with those very informally. 
One year I was going on a vacation so I took along a 
briefcase full of decisions to do on my vacation, and I read 
them and signed a bunch of them while I was away and the 
fellow complained that I gave my decision while I was out 
of the country and therefore he should have a rehearing. 


Mr Jim Wilson: You just can’t win sometimes. 


Mr Morand: I think it’s important that the Ombuds- 
man not have to come before some body and justify her 
decisions. I think the important point on that, and I'll re- 
peat it again, is that this is a luxury, because it’s an appeal 
beyond an appeal; in other words, a person who is making 
the complaint has lost, he’s finished, he’s dead. Now they 
get one special last crack at this one person who maybe 
will decide they got badly done to. But where does the 
appeal process end? In other words, it’s got to end some- 
where. I think it should end with the Ombudsman. 


Mr Paul R. Johnson (Prince Edward-Lennox-South 
Hastings): Your Honour, Mr Morand, it is certainly a 
pleasure to have you here today. I must say that I’m a new 
member of this committee and many of your comments 
and answers have been very enlightening, and | think very 
valuable to me especially. 

I had a great list of questions, most of which you’ve 
already answered, but I do have one small question that I 
would just like to pose to you. You mentioned that a value- 
for-money audit should be welcomed by the Ombudsman. 
Is there any reason you might know of why the Ombuds- 
man would not choose to have that value-for-money audit 
placed upon— 

Mr Morand: That would be asking me to guess. | 
don’t know. 

Mr Johnson: 
any reason why? 

Mr Morand: Reading the little bit of material that 
I’ve read, I came to the conclusion that right now this 
committee and the Ombudsman aren’t getting along very 
well together. I gather, from what I’ve read, that the Om- 


Well, in your own experiences, is there 


budsman feels that you’re attempting to interfere in her 
field and that you have no right to be there. I understand 
from reading this material that she doesn’t intend to appear 
before this committee. It may well be that she’s feeling the 
question of independence is so vital to her, and I think it is 
vital, that she is not going to cooperate with the committee 
at this time. 

Certainly, and I don’t mean to be offensive, on some of 
the recommendations of this committee made in the 19th 
report, I would have said, “Not with me you don’t, gentle- 
men.” Quite frankly, I would have taken the same attitude, 
“My independence is of such importance that I’m not even 
going to talk about this with you.” 

On the other hand, you are now holding a hearing 
which has nothing to do, in a sense, with the 19th report. It 
has to do with a motion before the Legislature in which 
you are authorized to make a review, so that’s a whole new 
ball game as far as I’m concerned. Does that help? 


Mr Johnson: That’s great; thanks very much. 
1530 


Ms Christel Haeck (St Catharines-Brock): I echo 
the comments of my colleagues and appreciate the fact that 
you’ve taken some time out of your busy day to join us 
and enlighten us as to what it means to be the Ombudsman 
and your opinions on that office in total. 

I’m going to follow up on some comments Mr Ramsay 
started off with. Specifically, in the last couple of years, 
we’ve obviously been hearing different things either from 
complainants who have a concern about their case—we 
don’t get involved in the decision, as you rightly point out. 
We may make some comment that there seems to be a 
delay which the person has indicated to us and make some 
inquiries about that. For the most part, we haven’t got a lot 
of information back, even, say, from the point of view of 
the complainant. They have said, “I will give you all infor- 
mation.” That’s not a problem for me, but I’d like you to at 
least look at the issue, say, of the time factor of coming to 
some solution or resolution of this problem, on either side 
of the fence. 

In that process, we’ve also heard from some employees 
who’ ve had some concerns. 

You’ve raised the issue that if an Ombudsperson, male 
or female, is possibly not doing the job, he or she should 
be relieved of that office. What would be the guideposts 
for making some of these decisions? You have the com- 
plainants who bring issues before you. You have past em- 
ployees and current employees who bring issues before 
you. We don’t get involved in the office in any way, shape 
or form, so we have information systems, some of which 
we tend to ignore, but as the volume increases, we also 
have to ask ourselves, at what point do we say, “We really 
have to look at what this Ombudsperson is doing”? From 
your experience in looking at Ombudsman offices 
throughout the world, what would be the guideposts we as 
a committee should follow? 


Mr Morand: | don’t know of an Ombudsman who 
has been replaced anywhere in the world. The attempt 
worldwide is to appoint people whose integrity is beyond 
reproach. In many countries—I don’t know now, but half a 
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dozen at least when I was there—the Ombudsman was a 
Supreme Court judge on leave of absence. I retired from 
the bench when I took the job, because our judicial com- 
mittee felt that a judge should either be a judge or retire. | 
made a deal in so far as my pension was concerned—it 
wasn’t a very good deal, I might say; it cost me a lot of 
money—and I retired so that I could do the job. 

] think firing is capital punishment. I hesitate even to 
talk about this, but the question of the misfeasance or mal- 
feasance requiring such a move, in my mind, has to be 
pretty bad. 

To my mind, it can’t be simply that some of the em- 
ployees don’t like what their boss is doing or how the boss 
is handling them or something of that nature. You always 
have disgruntled employees. I would say that when I was 
Ombudsman, 90% of my employees were what I call 
good, valued employees; 10% of them, if I’d found a good 
reason, I’d have fired them, but nowadays to fire some- 
body you’ve got to have such a good reason that I wasn’t 
able to find sufficient reason. 

_ You’re always going to have disgruntled employees, 
and that holds true every place. I’ve been around for 75 
years now. You’re always going to have disgruntled em- 
ployees. You’re always going to have disgruntled people. 
This is not a perfect world and everybody doesn’t get per- 
fect justice. We do our best, but, digressing again, what 
can the taxpayer afford? 

We're trying to give every citizen—and this is my own 
view, and I shouldn’t even get into this—perfect health 
care. The cost is getting pretty heavy for perfect health 
care, aS you people know better than anybody else. We’re 
trying to give everybody perfect justice. I think we do 
better than anywhere else in the world, but what can we 
afford? 

] have no idea what the committee is talking about. I 
am concemed that the talk has gone to this stage, because I 
think it can destroy the effectiveness of the Ombudsman. 
Even in the conversation that we’ve had here today, which 
I presume is public and so forth, we may be doing a very 
grave disservice to the Ombudsman. I don’t know, because 
] don’t know what you’ re talking about of course. 


Ms Haeck: It falls into the whole question of account- 
ability. For those of us who are basically uninitiated into 
the mysteries of that office, again for most of us, we’d 
look at it from some distance, and we have no way of 
judging adequately if it is or it is not doing the job. 

Obviously, we hear in our offices from constituents, 
not necessarily about this office but the whole range of 
government services, about the good and the bad. Usually, 
if someone is coming to our offices, nine times out of 10 
it’s something bad as opposed to something good. In our 
position of looking at a review, how do we make these 
judgements? It’s not sort of reading the entrails of a 
chicken. 


Mr Morand: It’s very difficult. When I was there, I 
had a meeting once a week, and every case that we were 
going to make a decision on came before the committee 
that we had, which complained that I was wasting too 
many man-hours having this meeting. The investigator had 


to come before this group, which included five department 
heads, myself and my assistant. About 12 of us sat around, 
and they had to come and justify the fact that they found 
something that needed correction. 

Your employees come from all spectrums, and they 
have different social outlooks on life. Some people’s atti- 
tude is: “Why didn’t they take care of themselves? What 
the hell are they doing here?” To put it bluntly, “If they 
can’t take care of themselves, what are we doing wasting 
our time?” All the way security from the cradle to the 
grave; society owes everybody two cars in the garage and 
so forth. 

You have employees who fit into that whole category, 
and the Ombudsman is sitting there making decisions, try- 
ing to render justice, and people there may not agree with 
her brand of justice. But the Ombudsman is the Ombuds- 
man. I don’t know whether that’s the basis for the com- 
plaints. I’m just saying it’s a possible basis for the 
complaints. 

Promotions are a possible basis for complaints. Always 
when you give a promotion to somebody, there’s some- 
body else who feels he should have had that promotion. 
Raises in pay is another. I introduced, in my mind, a semi- 
merit pay, which didn’t go down very well. 


Mr Mammoliti: Semi-merit what? 


Mr Morand: Semi-mentt pay. I didn’t call it that, but 
people who were good employees and did more work got 
more money than the others, and that didn’t go down very 
well. There were people who weren’t very happy about 
that. 

To give you an example, I had one employee who was 
working in the workers’ compensation branch who did one 
case a month; that was her average, year in and year out. I 
had another girl working in the office who averaged 16 a 
month. The average office-wide was nine cases a month. 
Eventually, this one case a month, I guess she felt we were 
putting too much pressure on her, she resigned and com- 
plained vociferously that I wasn’t administering justice, 
that I was forcing her to go fast and not to give a thorough 
investigation and so on and so forth. That was her view, 
but on the other hand, I didn’t think the taxpayer was 
getting value from that employee who was only doing one 
case a month, year in and year out, and was generally 
getting the easy cases because she was so slow. 
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She was a very disgruntled employee. I don’t know 
what the situation is, but you’re always going to have dis- 
gruntled employees. I was surprised, because I had had a 
small law office; I had never had a big office. When I 
came on, I had to learn a whole new modus operandi in 
how to run an office with 130 employees in it. It’s not 
easy. I don’t know whether that’s any help or not, but— 

Mr Alvin Curling (Scarborough North): It’s a great 
Opportunity for me to just put a very simple question to 
you, really, and it’s about accountability. As a matter of 
fact, you were the Ombudsman before but in an era which 
is quite different than now. 


Mr Jackson: They were great days, though. 
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Mr Curling: I presume they were. The society it- 
self—I’m sure they were great days—but it was rather 
simple. As a matter of fact, the composition of the society 
was quite different. Today the complexity is quite as di- 
verse as even around this table today. 

The approach to resolutions and to problems is com- 
pletely different too. The accountability for politicians is 
different. As a matter of fact, even today, if we talk about 
areas, if someone has some concems, they can go to human 
rights or they can go to the workers’ compensation. It all 
depends on what it is. Now we have a commission of 
employment equity because the human rights are not doing 
their job properly, so there we expanded the bureaucracy. 

Then we have the courts and we look at all those—they 
said we were backlogged, and when we have a few— 
maybe you are saying that some people felt there were not 
enough cases with the Ombudsman. But funny enough, we 
have more and we have more backlogs. In the members’ 
offices there are of course many cases where people feel 
justice is not being done. 

We have a responsibility—if we have agencies or 
whatever definition the Ombudsman comes under—and 
it’s a fact that we have a standing committee and that we 
have to be accountable also to the Legislature. Don’t you 
feel somehow that, as parliamentarians, we have that re- 
sponsibility in the sense that there’s an Ombudsman and 
that not only must we report to the Legislature—because I 
don’t think this is as important as the people out there—to 
say that we are getting value for money and that we can 
easily and comfortably say to those people who come be- 
fore us, “Yes, if you have exhausted all those avenues that 
we have continually taken from you, as taxpayers, to ex- 
pand these areas so that justice will not only be done but 
be seen to be done,” if an Ombudsman is coming for us 
and we can’t—you Said to enhance and improve the effec- 
tiveness of the Ombudsman—sure, I think we are here for 
that. But that individual is also there so that we can have it 
more effective and maybe give some directions of such. 

Don’t you feel that the standing committee itself is a 
very effective way in which we can have direction and that 
it’s important? If that’s not the case, do you feel we should 
disband the standing committee? 


Mr Morand: I will repeat it again, because I think 
I’ve answered that before: No, I think we have to go back 
to this position that the persons have had their reviews. 
This Legislature does many things: You pay people to re- 
view jails, you pay people to review institutions of all 
kinds—constant checking, checking. Mental institutions: 
You’ve hired, at the taxpayers’ expense, patients’ advo- 
cates. Patients are entitled to free legal aid. 

Yet when these people have gone through all the inter- 
nal processes which are available to just about everybody 
today and they’ve been turned down, they were fairly dealt 
with. The court of last resort is the Ombudsman, and I 
think the Ombudsman should have the right to say, “You 
lost, you came to me, and you show me why you’ve been 
badly done to.” 

The person comes and makes an allegation and the 
Ombudsman has a duty, as I see it, to inquire whether or 
not that person was badly done to. If she decides no, as far 


as I’m concerned that’s the end of it, because that client 
has already exhausted all the recourses open to him. That 
client could go to you and maybe did go to you. Then the 
client can go to the Ombudsman as a last resort. 

Everybody else has turned it down. The Ombudsman 
says no. I say that’s the end of it, because they’ve already 
been turned down. The Ombudsman was just that last net 
to say, “Let’s be doubly sure nobody was badly done to.” 
If then they can come and they can appeal to you, the 
committee, and then you sit in judgement over the Om- 
budsman, what’s the point of having an Ombudsman? 

Mr Curling: Your Honour, look at the Police Services 
Act, for instance. That came about because of persistent 
individuals who say that they have not been treated well 
by the police. They’ve been called all types of names. 
They’ve even said, “Who elects them?” and all these 
things happened. If they had believed in that process and 
felt the process would really deal with them, and they’ve 
gone through most of that—they’ve been to court and they 
feel it has not been done properly and they’ve been to the 
Ombudsmen and they feel it has not been done properly— 
they will demonstrate. Sometimes they get in conflict with 
the court and then come the police and what have you. 

Therefore, sometimes the system is so rigid itself, and 
the Ombudsman can be so rigid, the courts can be so ngid, 
and it seems the only avenue is elected individuals because 
we will then speak to those individuals, and if they don’t 
respond, we will change them. 

You saw it with the Liberals and the great popularity 
they had. People change, and they change government to 
ask, “Will someone listen?” These are signals, not only 
because people, they feel, are not listening in a certain 
sense, but they feel that as the society changes, individuals 
are, if you’ll pardon the expression, so conservative in 
their thinking that they are not able to listen. 

Therefore, if we ourselves are hearing that at this 
standing committee, and saying to the Ombudsman, “We 
want to speak to you,” and they say, “We refuse because | 
have the ultimate power,” then we feel rather that there is 
no effectiveness to us. I know you were repeating yourself, 
but I just wanted to make the point. 

Mr Morand: You say “conservative” thinking. I hap- 
pen to be a conservative thinker and I think that’s great. 
There’s nothing wrong with being a conservative thinker. 

Mr Curling: I should say “rigid” thinking. 

Mr Morand: You were talking about the police com- 
plaints board. I spent two years heading a royal commis- 
sion on the Metropolitan Toronto Police Force and 
excessive use of force by the Metropolitan Toronto Police 
Force. I know what you’re talking about. I recommended 
that that board be set up and I worked with Syd Linden, so 
I know what you’re talking about. 

But that still gets into another field in that you’re deal- 
ing with a situation there where you’re not a “court of last 
resort” Ombudsman. You’re dealing with a process that 
needed another level of supervision and you provided that 
other level of supervision. That’s not the Ombudsman’s 
job. The Ombudsman’s job is a court of last resort. 
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The Chair: Thank you, Mr Curling. Mr Wilson, you 
wanted one more question, very briefly? 

Mr Jim Wilson: Yes, just a quick one, and it’s appro- 
priate because I think Mr Curling asked a very good 
question. 

I would agree with you, Your Honour, that you either 
have faith in the Ombudsman to do her or his job or you 
don’t. I’ve had the opportunity to observe this committee 
at a distance because I’m not a permanent member of the 
committee, and if this committee is just simply going to 
meddle in the affairs and day-to-day operations of the Om- 
budsman’s office and question the person of the Ombuds- 
man without recommending a firing or perhaps without 
any real cause other than just grumblings that we hear 
from constituents and that sort of thing, would we be better 
off just getting rid of this committee? I mean, maybe we’re 
the ones wasting taxpayers’ money, because it seems to me 
that the Legislature, through this committee, has spent a 
great deal of time dealing with this issue. 

Mr Morand: Well, as far as I know, it’s the only juris- 
diction in the world that has a standing committee or even 
a select committee dealing with the Ombudsman. It may 
be that you are superfluous. I found that I could use the 
committee when I was here. I didn’t always agree with the 
committee, and | had fights with my standing committee 
too. I felt they wanted to interfere with my jurisdiction. 

I could never get across to my standing committee the 
very item which I’ve been trying to get across to you 
today, that independence is of vital importance. Not only is 
it important but it must be obvious to the public that this 
person is independent, that this person is the last resort. 
You ain’t got nowhere else to go, to use the vernacular, 
when you're through. You appoint an Ombudsman and 
you Say, “That is the type of person we’re going to be 
happy with to make the decisions,” and if he doesn’t make 
the right decisions, that’s too bad; you appointed him. 

Mr Mammoliti: One quick question again, in terms 
of internal staff problems. On one hand, you say the Om- 
budsman is the last resort, and it should be. What I’m 
saying to myself is this. If a staff person has a problem, 
and it’s a legitimate problem in terms of process or in 
terms of internal goings-on in the office, and it’s some- 
thing that he can’t complain to the Ombudsman about di- 
rectly, who does he come to? What avenue do they have, 
other than perhaps the courts, to deal with that? And if they 
go to the courts, who’s to say they should have to hire a 
lawyer to deal with a problem at work? 

Mr Jim Wilson: Go to your MPP. 

Mr Mammoliti: Okay. We get a comment to call the 
MPP, yet when the MPPs deal with it, you have the Om- 
budsman saying, “You’re out of step, you’re putting your 
nose where it shouldn’t belong.” 


Mr Morand: You’re not coming to see the Ombuds- 
man in that case as a select committee or a standing com- 
mittee. You’re coming there as an MPP who has a 
constituent who is complaining. What right and what op- 
portunity does an employee of, say, the Ministry of Labour 
have if he has a complaint? There’s a grievance procedure. 
I believe there’s a grievance procedure in the Ombuds- 
man’s Office. 

Mr Mammoliti: That she says is very capable, yet 
there are staff members who are saying it’s ineffective. 
Where do you go to resolve these things? If it isn’t this 
committee that looks into it— 


Mr Morand: Where does the employee of the Minis- 
try of Labour go? 
Mr Mammoliti: Who would look into it? That’s all. 


Mr Morand: Where would the Ministry of Labour 
employee go? Through the grievance procedure. 


Mr Mammoliti: They certainly go the political route 
as well. 


Mr Morand: That’s the same way the employee at 
the Ombudsman’s office should go, the political route. 


Mr Mammoliti: Then you would agree that politi- 
cians would have a hand in it, to a degree? 


Mr Morand: I would agree that they would have the 
same hand in it that they would have with any employee 
who came to them and said, “Hey, I didn’t get a fair deal 
from the office that I work in.” I would say that the mem- 
ber should have a right to go over to the Ombudsman’s 
office and say: “I’m not here to talk about what you did. 
I’m here to talk about this employee.” Indeed when I was 
Ombudsman, I had an open house for all the members of 
the Legislature. Generally speaking, I got along pretty well 
with the members. 

Mr Mammoliti: You’re easy to get along with. 

Mr Morand: There was one member who didn’t like 
me at all because he had a complaint and I said his com- 
plaint wasn’t justified. He never had a good word to say 
for me after that. I don’t know whether he’s still a member 
of the Legislature or not. 

Mr Mammoliti: Thank you, Your Honour. I appreciate 
it. 

The Chair: Your Honour, I want to thank you for 
taking the time this afternoon for that thoughtful and in- 
sightful presentation. Thank you very much. 

Mr Morand: Thank you. 


The Chair: This committee stands adjourned until 10 
am tomorrow morning. 


The committee adjourned at 1554. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Thursday 20 August 1992 


The committee met at 1008 in room 151. 
REVIEW OF THE OFFICE OF THE OMBUDSMAN 


DELBERT DUPRE 

The Chair (Mr Mark Morrow): I'd like to call this 
to order. Good morning, everyone. I’m Mark Morrow, 
Chairman of the standing committee on the Ombudsman. 
Today we are reviewing the Office of the Ombudsman. 

Our first presenter this moming is Delbert Dupré. 
Good morning, sir. I want to welcome you this morning. 
You have a half-hour for your presentation. The committee 
would appreciate if you would leave some time so it can 
have some questions and comments for you. Begin when 
you feel comfortable, and when you begin could you 
please read your name into the record for us. Thank you 
very much. 

Mr Delbert Dupré: Thank you, Mr Chairman. My 
name is Delbert Dupré. I don’t know how many questions 
will be asked, but I’m prepared to answer whatever ques- 
tions I can of course. I have prepared a rather short initial 
statement and I’ll proceed to read that. 

First let me say that I appreciate your acceptance of my 
request to appear before this committee. My request in- 
cluded some basic information which will have given you 
an understanding of the background of my concerns. These 
concerns had caused me to make a request for an Ombuds- 
man investigation which was filed under date of February 
20, 1991. It was acknowledged under date of March 14, 
1991, under file 82109. 

] had asked for an investigation into the role played by 
the Ontario Securities Commission in authorizing the 
amalgamation of two companies in 1987 which had re- 
sulted in serious losses to preferred share owners in one 
company and corresponding substantial financial gains to 
the other company. Those gains were augmented by sub- 
stantial income tax credits to the second company, which 
had been contingent on completion of the amalgamation. 

At the time of filing, I acquainted the Ombudsman 
with the mandate of the Ontario Securities Commission, as 
published in its brochure, An Introduction to Investing in 
Securities, under the heading, “What is the Ontario Secun- 
ties Commission?” It reads as follows: 

“Its mandate, as part of the Ontario Ministry of Finan- 
cial Institutions, is to ensure that the financial community 
operates with efficiency and integrity and that the interests 
of Ontario’s investors are protected.” 

I questioned the Ombudsman as to whether the OSC 
had acted in accordance with that mandate. If not, I believe 
that the victimized shareholders should be able to obtain 
restitution from the company which had benefited. 

More than 16 months have elapsed since filing, and the 
latest communication from Ombudsman investigator 
Blackwood, under date of July 29, 1992, states, “I should 


be able to provide you with a summary of the investigation 
shortly.” 

My concern is not only about the length of the turn- 
around time being taken, but a fear that the Ombudsman 
staff is insufficient in numbers or expertise to cope with a 
situation where the beneficiary of that amalgamation is 
benefiting from the expertise of a legal firm which has 
close to 100 lawyer members. 

The Chair: Thank you very much, sir. Any comments 
or questions? Mr Mammoliti, please. 

Mr George Mammoliti (Yorkview): Welcome, Mr 
Dupré. Good morning. Thank you very much for taking 
the time to come out. The first question that I’d like to ask 
is pretty straightforward, and that is perhaps to tell us about 
any of the problems that existed with the Ombudsman’s of- 
fice when you dealt with them, and to what extent. 

Mr Dupré: No. Everyone has been sincere and anxious 
to be helpful. No problems whatever. I have enjoyed— 

Mr Mammoliti: Okay. 

Mr Dupré: My only concern is that I would have 
liked to have a little better service. 

Mr Mammoliti: Okay. How long ago was this? 

Mr Dupré: | filed my complaint on February 20 of 
last year. 

Mr Mammoliti: February 20 of last year. When you 
mean “better service,” can you be more specific? 


Mr Dupré: I would like to have had my problem ad- 
dressed and answered— 

Mr Mammoliti: A little quicker perhaps? 

Mr Dupré: —a little quicker, nght. 

Mr Mammoliti: What, in your opinion, would be suf- 
ficient, then, if it’s a little quicker, in terms of turnaround 
time? I know it’s a little unfair because of your particular 
problem, but what would you say would be fair in terms of 
a tumaround time a little quicker? 


Mr Dupré: Really I have no preconceived idea. | 
know this is an extremely involved situation, but I would 
have appreciated being contacted perhaps every month or 
so to be advised of what was happening. But there was a 
great hiatus of time before I— 

Mr Mammoliti: So it would be safe perhaps to say 
you may want a little bit more communication in terms of 
an update on your case and that sort of thing. 

Mr Dupré: Yes. I did hear from them from time to 
time, and on one occasion they sent me 130 pages of docu- 
ments to analyse and I did my best for them. I got it back 
to them in a week or 10 days, but then there was quite a 
time gap before there was any further word. 


The Chair: Thank you very much, Mr Mammoliti. 
Mr Ramsay, please. 
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Mr David Ramsay (Timiskaming): Good moming, 
Mr Dupré. Thank you very much for coming before us this 
morning. As you know, we’re taking a look at the legisla- 
tion that establishes the Office of the Ombudsman to see if 
there are any changes needed to bring it into the 1990s. 

Mr Dupré: Right. 

Mr Ramsay: We appreciate your input. Your last 
comments I took as being a question that you weren’t 
really aware why there was a delay and you weren’t sure 
whether it was a lack of staffing or a lack of expertise of 
the staff. 

Mr Dupré: Right. 

Mr Ramsay: I don’t know that either right now, but 
they are two interesting questions to ask, for sure, and I’m 
glad you’ve posed them. Have you received any explana- 
tion—I presume you probably have asked—why it’s taken 
so much time since your first request? Have you received 
an explanation as to why it has taken 16 months so far and 
you still don’t have a summary of the case to date? 

_ Mr Dupré: Not really, no. 

Mr Ramsay: Have you asked that questions? 

Mr Dupré: No, I haven’t asked why there’s a delay. I 
knew it was a complicated situation and I felt it was prob- 
ably necessary to do a lot of research work, and perhaps 
there hasn’t been a day wasted. I don’t know. But I would 
have felt better if I’d been kept informed as to what kind of 
a timetable there might be. 

Mr Ramsay: So what you would like then, regardless 
of the amount of time that it might take to give you satis- 
faction that there’s been a full investigation, is to be in- 
formed as to an approximate schedule of when you might 
expect some answers, whatever they may be, from the 
investigation. 

Mr Dupré: That’s it. Exactly. 

Mr Monte Kwinter (Wilson Heights): Mr Dupré, I 
was interested to hear your case. I’m not familiar with it. As a 
former Minister of Financial Institutions, I had a similar situ- 
ation with the Astra/Re-Mor investors where they went to the 
Ombudsman and, after a very lengthy investigation, the Om- 
budsman made a declaration in favour of the investors. 

What I really want to get to, and I felt strongly about it 
at the time and I still feel that way, is that you sort of gave 
the preamble as to the mandate of the Ontario Secunties 
Commission and you stated what its role was. You felt that 
they hadn’t honoured that responsibility and, as a result, 
you’ve gone to the Ombudsman. 

Mr Dupré: Right. 

Mr Kwinter: I’m just curious, and I’m trying to sort 
of deal with the process, whether or not that is the proper 
venue for this kind of complaint and whether it should 
have been a judicial review. You stated that you felt they 
didn’t have the staff or the expertise to deal with this par- 
ticular situation. 

Mr Dupré: I brought that up as a possible reason for 
taking a considerable amount of time. 

Mr Kwinter: Oh, I see. I don’t want to get involved 
in the case; I’m just trying to find the process. When the 


securities commission made a ruling, it made a ruling on 
the basis of information it had. 


Mr Dupré: Yes. 


Mr Kwinter: They have a commission which is made 
up of people who are knowledgeable in the industry and 
they either approve or disapprove particular initiatives of 
various investors or companies offering investments. They 
made that decision and you disagree with that decision. 


Mr Dupré: Excuse me, I don’t follow what you’re 
saying. 

Mr Kwinter: What I’m saying is that the Ontario Secu- 
rities Commission agreed that these two companies could 
merge. As I say, I’m not familiar with the details of the 
particular case. 


Mr Dupré: Yes, they approved the merger. 


Mr Kwinter: They approved the merger, and they did 
that on the basis of their best information. You, as an in- 
vestor, were not happy with their approval and you’ve 
gone to the Ombudsman. 

Mr Dupré: Right. 

Mr Kwinter: The question I’m asking is whether that 
is the role of the Ombudsman when you have a body such 
as the Ontario Securities Commission whose responsibility 
is to oversee the investment community. They are made up 
of people who are supposedly knowledgeable and they make 
that decision. You are going to the Ombudsman, who then 
has to say to them: “Did you make the right decision?” as 
opposed to the process. The question I have is, are you ob- 
jecting to the decision or are you objecting to the process? 
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Mr Dupré: When you get involved in the process, I 
don’t know just what I should be looking for, but if you 
have to say one or the other, I would say I faulted their 
decision. Because of the fact that the Ombudsman shows 
the Ontario Securities Commission as being one of the 
goverment organizations that it has some jurisdiction 
over, I felt it was appropriate to take it to the Ombudsman. 
The Ombudsman has accepted the responsibility, but 
they’re taking a long while to perform. 


Mr Kwinter: The reason for my question is to get to 
the heart of the role of the Ombudsman. It would seem to 
me that if you’re having difficulty accessing the Ontario 
Securities Commission, or if you couldn’t get a hearing, 
couldn’t present your concerns to it, I would see that as the 
role of the Ombudsman. I have a problem, when they 
make a decision which they are empowered by legislation 
to make, in asking the Ombudsman to question that deci- 
sion as opposed to a judicial review where a judge can 
look at both parties, look at the issue and make a decision. 
I’m just wondering whether we are putting an onus on the 
Ombudsman to make a decision, as you have suggested, 
they are not equipped to make or probably shouldn’t make. 
I’m just curious to know what your reaction is. 

Mr Dupré: | don’t know anything about this judicial 
review. What is a judicial review? How do you get a judi- 
cial review? 
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Mr Kwinter: You go to court. You, as a shareholder 
in a company that you feel has disadvantaged you, go to 
court. You ask a judge to determine that. 

Mr Dupré: Yes, but is this practical for a man who 
has 1,000 shares in a big company and doesn’t have much 
money to spend on court costs? I kept in touch with my 
MPP throughout the problem and he recommended that 
the Ombudsman was the appropriate venue to approach 
the problem through, so I have done so. I think I’ve ex- 
hausted all the alternative—I forget just how it’s worded— 


Mr Mammoliti: On a point of information or clarifi- 
cation, Mr Chair: Who would the gentleman’s MPP be? 


Mr Cameron Jackson (Burlington South): Of what 
importance is that? 

Mr Mammnoliti: I’d like to know, that’s all. Is there 
anything wrong with that? 

Mr Jackson: You’re interrupting the gentleman. It 
would be more polite if you waited, if it’s that serious a 
question. 


The Chair: Mr Mammoliti, can I ask that you wait 
and possibly ask that question— 


Mr Mammoliti: Okay, no problem. 


Mr Dupré: To sum it up, I kept my MPP informed 
throughout and he suggested that the proper approach to 
get a solution to the problem was the Ombudsman. 


Mr Paul R. Johnson (Prince Edward-Lennox-South 
Hastings): Thank you for coming before the committee, 
Mr Dupré. Certainly one of your concerns is timeliness, or 
lack of timeliness I guess, in the response from the Om- 
budsman with regard to your concern. If, as the Ombuds- 
man’s office felt it wasn’t within its capacity to deal with 
this particular problem in a timely manner, it had at least 
responded to you and given you appropriate direction as to 
how you could resolve your concern, would that have 
been—I’m surmising here—an alternative that would have 
been more acceptable? 


Mr Dupré: No, I’m happy with the Ombudsman. | 
have great confidence in the Office of the Ombudsman, 
something I think the government of Ontario needs. As | 
mentioned earlier, I have been pleased with the reception 
I’ve gotten and the cooperation I’ve had and the attitude of 
the people, but it’s just that it’s taking so long. It seems to me 
that in 16 months more progress should have been made. 


Mr Johnson: I understand your concerns. I’m sure 
people come before the Ombudsman with concerns that 
can be handled in other venues and I thought, and indeed 
Mr Kwinter has suggested, that possibly a judicial inquiry 
into your concerns with the Ontario Securities Commis- 
sion may have been the right avenue to take. I wondered if, 
had the Ombudsman made you aware of this earlier, it may 
have expedited a resolution of your concerns. 

Mr Dupré: I had quite a bit of communication with 
the Ontario Securities Commission, but this happened five 
years ago and there was quite a turnover in personnel, as 
you may recall, and it wasn’t satisfactory. So, as I say, I 
kept in touch with my MPP. You probably know him, Dr 
Jim Henderson. I don’t know whether he still is a member 
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of this committee, but he has been on this committee. He 
felt it was an appropriate problem to take to the Ombudsman. 


Mr Johnson: I would like to add that yesterday the 
Honourable Judge Morand was here and he suggested that 
indeed MPPs are, within their capacity, to a certain extent 
ombudsmen themselves; where they can’t find a resolution 
to particular concerns, they direct their constituents to the 
appropriate body. 

Mr Dupré: That’s the procedure I went through. I’m 
happy with it, outside of the time factor. But I’m bringing 
up that if they had sufficient personnel and sufficient ex- 
pertise—as I mentioned, the company that benefited from 
this amalgamation, in my opinion at the expense of share- 
holders in part, has a very large legal staff. Presumably 
they know all the loopholes and approaches to accomplish 
their ends. Presumably too if the Ombudsman is going to 
be able to handle these Ontario Securities Commission 
problems, he needs to have a knowledgeable staff. 


Ms Christel Haeck (St Catharines-Brock): Mr Dupré, 
thank you very much for coming before us. Basically, as 
someone who has gone to the Ombudsman’s office, you 
are entitled to have a look at your file and ask questions 
about the investigation and about how things are proceed- 
ing. Have you availed yourself of that possibility? 


Mr Dupré: Perhaps not as much as I could have or 
should have, but I have been in touch with them occasion- 
ally; I can’t give dates. Perhaps I could have expedited 
things if I’d kept after them. But I'll tell you, I spent my 
working life in the business world—I’m 81 years old— 
and I don’t necessarily believe that the squeaky wheel gets 
the grease; I believe that if you become a nuisance to 
people, they don’t work as hard for you as they do if you 
let them handle it in their own fashion. 

Ms Haeck: I don’t in any way disagree with what 
you’re saying as far as being on the phone every day or 
something of that sort. But by the same token, people are 
entitled to have some information about what is going on. 
If you have these concerns, you really should avail your- 
self of that process as well. 

Mr Dupré: That’s a good point. Perhaps I should 
have established a rapport that enabled me to call every 
month and ask what’s happening. Maybe I should have. 

The Chair: Any further comments or questions? See- 
ing none, Mr Dupré, I want to thank you very much for 
appearing before this committee this morning. 

Mr Dupré: Thank you. It’s been a pleasure indeed. 
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GRAHAM WHITE 


The Chair: The next presenter is Professor Graham 
White. Good moming and welcome. You have some time 
to do your presentation. I would appreciate it if the mem- 
bers could comment or ask questions when you’re done. 
Begin when you feel comfortable, and could you please 
read your name into the record. 

Dr Graham White: My name is Graham White; I’m 
a professor of political science at the University of 
Toronto. Lest, however, there be any false apprehensions 
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about why I’m here, I’m not an academic specialist in 
ombudspeople. I spent four years as clerk of the predeces- 
sor of this committee and followed the actions of the Om- 
budsman and this committee prior to that and subsequent 
to that. I must say I haven’t kept up nearly as well as I used 
to since I left the employ of the Legislature, but the princi- 
ples I came to believe in about how the Ombudsman 
should work and how this committee should work have 
not changed. I also have read this committee’s most recent 
report and the Ombudsman’s special report—both, I add, 
with some distress. 

What I propose to do is outline what I think should be 
the principles underlying the whole exercise and then offer 
the committee some specific suggestions. 

Principle number one, and to me this underlines every- 
thing about the Ombudsman: The Ombudsman is about 
justice, about fairness. The Ombudsman is not about legality. 
All manner of things may be entirely legal, but unfair. 
That’s the whole premise of why you have an Ombudsman. 

Accordingly, I have to take issue with the sentiment 
expressed yesterday by Mr Justice Morand. I do not be- 
lieve the Ombudsman is like a judge. In some respects 
there is an analogy, but I think it’s a mistake to carry that 
analogy too far. For starters, I think the Ombudsman has a 
more difficult task than a judge does. It’s far more difficult 
to sort out fairness than it is to sort out legality. 

A corollary of this principle, to me, is that the Ombuds- 
man has been and continues to be overly legalistic in her 
approach to dealing with complaints that come before her. 
There are several cases cited in this committee’s 19th report 
that I believe illustrate the overly precise and legal ap- 
proach the Ombudsman takes. I hasten to add that it’s easy 
for me, as it’s easy for this committee, to say the Ombuds- 
man is overly bureaucratic and overly legal. It is not neces- 
sarily that easy to change that approach. However, it still 
seems to me that the Ombudsman has an overriding ap- 
proach dealing with and premised on legal precision, 
rather than promoting fairness and justice for complain- 
ants. There should be, in my view, more emphasis on prob- 
lem-solving and on dispute resolution. 

When I worked for this committee, I had occasion to 
read a fair number of decisions made by the Ombudsman, 
the final decision reports that went to the complainants. 
They were meticulously researched and they were con- 
vincing legal documents, but in many ways, attempting to 
read these documents from the perspective of the com- 
plainants, they often seemed to be stepping sideways from 
the basic issue: Was this person dealt with fairly? 

The easy explanation for why this approach is there at 
the Ombudsman’s office—and this is very much in keep- 
ing with previous ombudsmen, I should add—is partly be- 
cause there are too many lawyers. However, it’s also partly 
because of this committee. If you look at the origin of this 
committee, if you look at the way it conducted its business 
in the early days and continues to, the Ombudsman, quite 
properly, took it on the chin a number of times from this 
committee for investigations that were not as thorough as 
they should have been; the documentation was inadequate. 

They are smart people at the Ombudsman’s office. 
They knew what to do. The answer was to document 
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everything with extreme thoroughness in possible anticipa- 
tion of having to appear before this committee. What I’m 
suggesting to you is that part of the reason the Ombuds- 
man is a slow operation, part of the reason there is what 
many would say is excessive documentation and bureau- 
cratization, is because the Ombudsman constantly has to 
wonder, and the Ombudsman’s staff has to wonder, about 
coming before this committee. In short, you are part of the 
problem and I think you need to recognize it. This is simply, 
in my view, a cost that needs to be paid to have this com- 
mittee in operation, which I think on balance is a very 
good thing. 

The second principle that to me underlines the Om- 
budsman is that the Ombudsman is an officer of the Legis- 
lature, doing work on its behalf that the Legislature could 
well do on its own in a way that’s probably not true of 
other independent offices like the auditor and the Informa- 
tion and Privacy Commissioner. 

In several other jurisdictions in the Commonwealth, in 
Bnitain and New Zealand, for example, and I believe still 
in Newfoundland, the Ombudsman is called the parlia- 
mentary commissioner, and to me that’s a fairly telling 
reminder of what this person is there to do. 

Those of you who may have suffered through political 
science courses will probably have had someone natter at 
you about one of the roles of a member of a Legislature 
called the ombudsman function. People speak of the om- 
budsman function of members of the Legislature and the 
ombudsman function of members of the Legislature was 
here long before there was an Ombudsman. 

Having said that, principle number three is that the 
Ombudsman must be independent of government and poli- 
tics. However, the Ombudsman does not have, nor should 
she have, absolute independence. If you think about it, 
there are already very serious constraints to the Ombuds- 
man’s independence. For starters, the assembly can re- 
structure the Ombudsman through amending the act, or for 
that matter, abolish the institution itself. The Legislature 
determines the Ombudsman’s finances, and quite signifi- 
cantly, to me, the Legislature, through this committee, can 
make rules for the Ombudsman unlike, I might add, the 
auditor or the Information and Privacy Commissioner. 
There are no similar provisions in the Audit Act or the 
Freedom of Information and Protection of Privacy Act. 

In my view—and I have a number of good friends who 
formerly worked at the Ombudsman’s office who are dia- 
metrically opposed to this view but I persist in it none the 
less—every Ombudsman has been overly sensitive to per- 
ceived threats about the Ombudsman’s independence from 
this committee. If you look at the historical record under 
Arthur Maloney, under Justice Morand, there is no question 
in my mind that it shows that the independence of the 
Ombudsman is not a fragile, exotic, hothouse plant; it’s a 
hardy perennial. I really see very little reason for the Om- 
budsman to be worried about the incursions into her inde- 
pendence by this committee, although I do have, for your 
consideration later, one area in which I believe the Om- 
budsman is justified in her concern. 

I’ve watched, periodically the last week, some of your 
hearings and I’ve seen you wrestle with the question of 
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reconciling accountability and independence as far as the 
Ombudsman is concerned. I have the answer for you. The 
answer is that there is no answer, because when you get 
right down to it, when you’re talking about the Ombuds- 
man, accountability and independence are fundamentally 
incompatible. You grant the Ombudsman independence 
and by the very act of having done that you reduce ac- 
countability. That’s the price you pay for the Ombuds- 
man’s independence and I believe it’s a price worth paying. 

Now I should say here that financial accountability is 
not the issue. That’s easy. Audits that can be done, are done. 
If there are concerns that the Ombudsman has paid too 
much money for a computer system or whatever kinds of 
things auditors get excited about, that’s easily resolved. 
The auditor has a handle on it and can go to the stand- 
ing committee on public accounts. That’s pretty straight- 
forward. 

The much more difficult question is, what happens 
when somebody thinks the Ombudsman has done some- 
thing improper or has conducted an inadequate investiga- 
tion? That’s surely the issue of accountability here. 
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We need to stop, I think, though, and ask, “What are 
we talking about with accountability?” My view would be 
that there are at least two fundamentally different notions 
of accountability that are constantly being mixed up, not 
just with the Ombudsman but any time the word “account- 
ability” surfaces. 

The first meaning is that accountability means some- 
one has to respond to criticism and explain his or her 
actions. The second version is that the same response and 
explanation takes place and there are sanctions to be im- 
posed on the person or organization if those actions are 
inappropriate. To me, one of the premises of granting the 
Ombudsman independence is that you have to be satisfied 
with that first type of accountability; namely, response and 
explanation without sanctions. 

The fifth general principle is that the Ombudsman has 
no power to make the government act. The Ombudsman 
achieves her results through the credibility of her process, 
her investigations, through the force of evidence and argu- 
ment, through suasion. 

It’s important to recognize what results mean here. To 
an extent, clearly results mean that injustices perpetrated 
on complainants are rectified. However, there are two 
other important results the Ombudsman can achieve and 
does achieve. The first is to satisfy a complainant that he 
or she had a fair shake. The moming thought du jour in the 
Globe and Mail today was a quotation from Lord Chester- 
field, who in effect said, “A person may not really want so 
much to have his case won as to be given a fair hearing.” 
To me, in a great many ways, that’s what the Ombudsman 
is about. 

In addition, however, the Ombudsman achieves effects 
in a very similar way to what the auditor does; namely, 
simply by being there and having credibility and having 
this committee behind her, the Ombudsman improves the 
standard of administration in this province. An important 
corollary of this principle is that this committee is a very 
important part of the Ombudsman’s effectiveness. 


STANDING COMMITTEE ON THE OMBUDSMAN 


B-55 


This gets to a rather touchy issue that to me is principle 
number six; namely, the Ombudsman and this committee 
should be working towards the same goal and there must 
be mutual respect and open communications between the 
committee and the Ombudsman. 

Let me strongly commend to your attention, if you 
have not already seen it, an article that appeared in the 
Canadian Parliamentary Review, 1984, by a former chair- 
man of the committee, entitled “Ombudsmen and Legisla- 
tures: Allies or Adversaries?” This, to me, is a very 
measured review of the issues that arise between ombuds- 
men and Legislatures, with a particular view to how this 
committee has interacted with various ombudsmen. 

One of the corollaries of my view of open communica- 
tions and mutual respect being required for the process is 
that there should be regular, informal meetings between 
the Ombudsman and representatives of this committee, the 
Chair, and if there exists an all-party subcommittee— 
which I believe there should—that subcommittee, just to 
talk over problem situations and keep the lines of commu- 
nication open. Similarly, the Ombudsman, in my view, 
should always be prepared to come before this committee 
to discuss issues of concern to this committee. 

Having set out what to me are the principles, let me 
turn to some suggestions, first about how this committee 
operates. I guess it’s in a way reassuring to see that it 
encounters the same problems it encountered when I was 
here, one of which is that it receives profound ignorance 
and rejection from the House. The House really doesn’t 
take this committee as seriously as it should. Perhaps re- 
jection is an unfair comment, but certainly being ignored is 
the standard procedure for this committee. 

Let me suggest to you one way of dealing with it. I 
worked here for eight years. I think I have some under- 
standing of the kind of priorities before the House and 
what makes the place tick. It will be ever thus. One way of 
improving the committee’s lot, therefore, is to change the 
committee’s order of reference, have the Legislature 
change the committee’s order of reference, so that recom- 
mendations from this committee are automatically deemed 
to be accepted by the House unless specifically overturned 
by the House within a specific time period. This is analogous 
to what happens in one phase of the public appointments 
review by the standing committee on government agencies. 

It is my view that recommendations from this commit- 
tee to support the Ombudsman’s recommendations about 
government agencies do not have legal binding force. I 
presume that’s accepted by the committee, which is to say 
it’s not as if this committee can twist the government’s 
arm. This committee, like the Ombudsman, can apply 
suasion, force of argument in evidence, but cannot make 
the government do what the Ombudsman or the committee 
wants. 

Perhaps to slip into a fit of naiveté here, it’s particu- 
larly important to me, given the long history of the Om- 
budsman’s office and the conflicts between this committee 
and the Ombudsman and indeed the nature of the process 
itself, that there be continuity in this committee. 

Having watched just this last week, many of the faces I 
watched on TV aren’t here any more, and I understand, 
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that’s how the place works, but to me it is particularly 
important that this committee have some continuity, have 
some kind of institutional memory. That, to an extent, is 
here with the committee staff, but it also needs to be here 
with the members. 

One of the questions I was invited to comment on— 
and I won’t comment particularly other than simply to give 
my view—is the question of this committee’s involvement 
with the appointment of the Ombudsman. To me, it’s 
crystal clear that this committee should be very closely 
involved with the appointment of the Ombudsman. 

Another question that arises is, should the committee 
have jurisdiction over the Ombudsman’s estimates? The 
answer to me is yes, for the reasons set out in the most 
recent committee report. I should add that in my view this 
will have virtually no effect on anything. It will neither 
represent any kind of incursion into the Ombudsman’s in- 
dependence, nor will it enhance accountability. 

For the record, yesterday I saw Mr Justice Morand talk 
about this committee’s repeated attempts to obtain jurisdic- 
tion over the Ombudsman’s estimates, and he indicated 
that in his term that request was never granted. That may 
be technically true. I don’t know exactly when his term 
ended, but shortly after, if not at the very end of his term in 
office, this committee or its predecessor was in fact 
granted jurisdiction over the estimates, and it made no 
never mind to anyone. 

I have read the Macaulay report, the second dealing 
with the Ombudsman, and I must say there are some fairly 
deep issues here that I haven’t entirely resolved in my own 
mind. On initial reading, I find his arguments fairly per- 
suasive and I would commend them to you for serious 
thought. I’m not sure if I agree entirely. I think he may go 
a little too far in some places, but I think he raises some very 
significant issues that this committee needs to consider. 

The committee’s 19th report recommended that there 
be a value-for-money audit conducted on the Ombuds- 
man’s office. The rationale for this, at least in the report, 
was not particularly clear to me. In fact, I must say there 
was a certain element of a fishing expedition here. 

My suggestion to this committee would be that you 
have a chat with the Provincial Auditor—this is assuming 
we ever have a Provincial Auditor—about what exactly a 
value-for-money audit could achieve. If there’s a concern 
with case flow, with the “efficiency” of the Ombudsman’s 
office, say so. The money that might be spent on a value- 
for-money audit by the Provincial Auditor might well be 
better spent on a team of management consultants from an 
outside consulting firm; I don’t know. I’m not sure that a 
value-for-money audit, unless there’s a very clear reason 
for doing it, is necessarily a good thing. 
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The second from final area I want to talk about is an 
area where I believe, from reading this committee’s most 
recent report, it has gone too far in pursuing communica- 
tions from the public. In this respect, I believe the Om- 
budsman has a legitimate, dare I say, complaint against 
this committee. 

Historically, and according to the information in your 
most recent report, the committee has refused to second- 


guess or reinvestigate decisions by the Ombudsman, and I 
fully support that view. However, to me, some of the cases 
reported in your most recent report come uncomfortably 
close and in fact cross the line into telling the Ombudsman 
how to do her job. This gets back to the principle earlier, 
that a certain amount of accountability has to be given up 
in order to give the Ombudsman proper independence. 

On one side, to me it is unfair that this committee only 
pursues, looks into—whatever phrase you care to pick— 
complaints against the Ombudsman that someone has had 
the wit or ability to address to this committee. Most people 
don’t know it’s possible to do that, and it seems to me it’s 
unfair that some people get this treatment and some people 
don’t. 

There is also, of course, a potentially very large num- 
bers problem once you get to the issue of everyone wanting 
this committee to review decisions made by the Ombuds- 
man. But much more important to me is the underlying 
principle there; that is, quite simply, that in my view it is 
inappropriate for the committee in effect to tell the Om- 
budsman whom to interview and how to conduct an inves- 
tigation. 

Now, I recognize that the recommendations in your 
most recent report were done in good faith, with an inten- 
tion to help complainants, but to me these are unwarranted 
intrusions on the Ombudsman’s independence. 

This does not, however, resolve the very difficult issue 
of what happens when someone comes to this committee 
with an apparently legitimate complaint about the Om- 
budsman’s actions. I don’t mean, “I don’t like what the 
Ombudsman decided here and I think it’s unfair.” It could 
be an issue such as was raised in your report that the 
Ombudsman perhaps should have interviewed X, and 
maybe the Ombudsman should have interviewed X. Simi- 
larly, I heard earlier in the week the account of the com- 
plaint of the Georgian College students, where on the 
surface there seemed to be a reason to wonder what the 
Ombudsman was doing. These are the tough issues raised 
by this whole area of communication from the public. 

I offer you two suggestions. The first is to look at these 
areas in terms of general problems. Two of the recommen- 
dations in the most recent report involved delays and that 
the Ombudsman write to complainants explaining why 
these delays took place. 

It seems to me entirely legitimate for this committee to 
suggest to the Ombudsman and, after discussion, perhaps 
use its rule-making power to put a rule in place for the 
Ombudsman that, after a certain point in time—a year, 18 
months, whatever; it doesn’t particularly matter—every 
complainant receive some kind of explanation as to why 
things took so long. 

That, to me, is acceptable. But looking at the specifics 
of a case and saying, “Tell this complainant why you did 
such-and-so or why it took so long” is not acceptable. That 
won't resolve all the issues. It will still leave some up in 
the air and unresolved. 

My best suggestion to you here is that there be infor- 
mal communications with the Ombudsman, not an open 
committee meeting, in which the issues are raised and dis- 
cussed. In the end—this is the price—I believe you have to 


20 AUGUST 1992 


trust in the best judgement of the Ombudsman to under- 
stand those problems and to work towards resolving them. 

_ This presumes that the Ombudsman in turn is open and 
willing to discuss issues, without, of course, breaching 
confidentiality. I understand that this is a very significant 
constraint on the Ombudsman in dealing with such prob- 
lems, but the Ombudsman has to be willing to be open to 
discussions from this committee. 

With that, I’m prepared to discuss or attempt to answer 
questions. 


The Chair: Thank you very much, Professor White. 
Comments or questions? 


Mr Ramsay: Thank you very much for coming be- 
fore the committee today. Speaking for myself, I thor- 
oughly enjoyed your presentation. I thought it was very 
helpful in our deliberations. I found it very well balanced 
in defending the rights of the Ombudsman, as we all do, in 
her entitlement of independence from the Legislature in 
her decision-making. 

Thank you for some specific suggestions as to how 
maybe we can resolve some of these problems in general 
as to the previous case that was before us, about communi- 
cating with complainants. That might be a good idea, to 
have some general rules set down so that people know that 
every six months, or whatever it was, they’d get a notice of 
the progress of their cases or something like that. I think 
that’s excellent. 

I want to talk a little about the financial accountability. 
You had said you didn’t really see that as a problem, that 
there are processes in place, with the public accounts com- 
mittee taking on that role and the estimates committee 
taking on the role of examining estimates for the Ombuds- 
man’s Office. 

However, it’s a $9.4-million operation at this time, and 
it seems to me that sometimes there may be a need for a 
more thorough investigation. That’s why this committee 
had asked, in its 19th report, for a value-for-money audit, 
as we have been hearing certain complaints about office 
procedures and this sort of thing and we want to assure the 
taxpayers that their $9.4 million is well spent. It really 
wasn’t a fishing expedition. We feel, as you say, that the 
mere existence of the public auditor keeps government 
agencies and ministries in line; you’re right. But going 
through the process of thorough examination as to how an 
office operates can also find deficiencies that can be cor- 
rected on all our behalf, which is excellent. So it really 
wasn’t a fishing expedition. When we hear of some things, 
we like to get them fixed up. 

How do you differentiate between wanting to make 
sure, as legislators, that the office is running well and, 
through that, that people are served well in their case in- 
vestigation, and at the same time making sure that as far as 
the decision-making process goes, we’re not interfering in 
that at all? I guess I’m getting back to the reconciliation 
question again, but there are some definite concerns we 
would have about the operation of that, and would like to 
get involved. 


Dr White: Involved with—? 
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Mr Ramsay: Involved with the correction of those 
perceived deficiencies. The first thing is to investigate 
whether there are these deficiencies. By the way, we did 
have a meeting with the public auditor yesterday morning, 
so we have gone through what a value-for-money audit 
would entail, and several of the members have made some 
suggestions about other types of auditing procedures. So 
we’re very confident that we will have a good job done by 
the public auditor. 

It’s interesting that in the report that you may have 
seen, the special report of the Ombudsperson, she now is 
wondering whether the public auditor is the appropriate 
official to be looking at her jurisdiction and her office. 
That’s an interesting question she puts forward. 

Do you feel that it is the right and the obligation of the 
Legislature, through this committee or some other commit- 
tee, to ensure that the office is well run? 


Dr White: Absolutely. However, what does that en- 
tail? It entails audits. One of the reasons I was a little 
sceptical of the value-for-money audit was that it seems to 
me, knowing a little how value-for-money audits work, 
that there is only so far they can go in this kind of an 
exercise. 

Certainly if there is a more efficient way to manage the 
paper flow at the Ombudsman’s office, allocation of staff 
and so on, that can be tumed up through a value-for- 
money audit. So far as I know, all previous auditors have 
welcomed anybody’s suggestions about how to make the 
place run more smoothly in that mechanical, administra- 
tive way. 
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But again, the more difficult issue is the spirit in which 
you approach an investigation. How do you do an investi- 
gation? A value-for-money audit will not tell you anything 
about that. Value-for-money audits are very good at looking 
at inputs and outputs that are easily quantifiable. Unfortu- 
nately, what we’re dealing with here is justice and fairness, 
which are about as far from being quantifiable as you can 
imagine. So you’re still back in the dilemma of trying to 
keep tabs on and hold the Ombudsman accountable for the 
way she goes about her investigations. 

My view is that it’s perfectly legitimate for you to raise 
questions, and one of the great traditions of this committee 
is to give the Ombudsman a hard time about why it takes 
so long to get anything done and why so many cases took 
so long. This is an inevitable aspect of the process, in my 
view. Not that it can’t be improved, but it will always be 
there. But after a certain point I think you have to trust that 
the Ombudsman has heard what you’re saying and has the 
best interests of justice in mind; that she was placed there 
in an independent position for a long period of time and 
you simply have to accept and trust her judgement. 

The way the act is constructed, the way the philosophy 
of the Ombudsman works, you have given up some of that 
normal accountability process in order to gain inde- 
pendence for this officer of the assembly. 

Mr Ramsay: A value-for-money audit, though, could 
potentially identify problems that might be systemic to the 
office that are then causing problems with the performance 
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of that office in serving the people the Ombudsman is 
swom to serve. 


Dr White: Quite so, sure. 


Mr Ramsay: For instance, if, as we’re starting to 
hear, there are major tumovers of staff, there are obviously 
tremendous inefficiencies there, as new people now have 
to be trained for a highly specific task. If you start to hear 
that there is disagreement between those people who have 
now separated, either by themselves or by the Ombuds- 
man’s office, from that office and lawsuits and this sort of 
thing are going on, not only is there money being eaten up 
but also a lot of time and attention being focused on trying 
to patch the place up, if that’s what’s happening—I’m just 
giving this as an example—rather than serving the public. 
So I think from time to time it is beneficial to have— 


Dr White: I don’t disagree. My point was simply that 
I thought the committee needed to be clear on what a 
value-for-money audit might achieve. So long as that’s the 
case, sure, go do it. 


_ Mr Mammoliti: I want to touch on the accountability 
aspect again. It’s something I’m very confused about. As a 
new member, I think I have the right to be confused from 
time to time. 

If the public continually believes that their MPP should 
intervene—that’s not to say that the MPP should, but that 
they believe that the MPP should—does that not warrant 
accountability to the Legislature and to this committee to a 
degree? 

Dr White: I think not. Let me offer what, to me, is an 
analogy. I’m not sure if this will make sense to you. Both 
in talking to people, the public, about the Ombudsman’s 
office when I worked here and in my current guise in 
talking to my students about what an Ombudsman does, 
one of the most difficult things to get across is that the 
Ombudsman does not simply look at a case and decide on 
its merits and say, “If it were up to me, I would give this 
guy compensation because I really think he hurt his back, 
even though the board didn’t.” That’s not what the Om- 
budsman is about. The Ombudsman has to be satisfied that 
a Workers’ Compensation Board decision or a similar deci- 
sion was unreasonable; not that the Ombudsman would 
have come to a different conclusion, but that it was unrea- 
sonable. 

What I’m getting to is that almost no one in the public 
understands that. I can’t get my students to understand, so 
similarly, the public will not understand. Listen, it’s a 
price; it’s one of the bruises I think you have to accept as a 
member, that your constituents will not always understand 
the independence of this office. 


Mr Mammoliti: Frankly, a lot of the public doesn’t 
even know what an Ombudsman is, and I recognize that as 
well. But let’s try it from this angle: The eyes of the public, 
the eyes of the average Ontarian, see the staff in the Om- 
budsman’s office as civil servants. As civil servants, 
wouldn’t that warrant accountability by the Legislature 
and by this committee? If so, and if you agree with me 
there, and I’m not even sure if I agree— 


Dr White: No, I don’t. 


Mr Mammoliti: Okay. Some of the recommendations 
that have come into my office—and I’d like to know how 
you feel on this—are to keep them totally separate, a 
hands-off approach, and as well, to get them completely 
away from the civil service. How do you feel about that? 

Dr White: I think the current setup, the current struc- 
ture, is working adequately and it’s the way you want 
things to be structured. You have to be sensitive to it, but I 
don’t think you can set up and amend the Ombudsman Act 
on the basis of public misperceptions. 

We all live with misperceptions about what we do and 
we try to correct them. But I think you have to look at 
what an Ombudsman is supposed to do and you make a 
decision as to how much independence she has and how 
much accountability she has, and what you think is the 
right thing to do. You try to explain that to your constitu- 
ents and to the public, as does the Ombudsman. 

I know the Ombudsman always has lots of people who 
are greatly aggrieved that this wasn’t, in effect, the public 
defender approach where the Ombudsman would take a 
person’s side no matter whether the Ombudsman was right 
or wrong. The whole office is very unusual. 

Mr Mammoliti: I just have a hard time defending 
when a constituent comes to me and says, “Yes, George, I 
hear what you’re saying. This office is supposed to be 
independent, a hands-off approach, yet the pensions are the 
same as the civil service. They are civil servants,” and the 
question that comes from a constituent is: “If that’s the 
case, if they’re not supposed to have anything to do with 
government except report to the Legislature, then why is 
this happening? Why are they civil servants?” That, I 
think, is a question that is valid. I think it’s something we 
may have to take a look at. 

Dr White: At the nsk of going back on what I said 
earlier, I suppose it is at that juncture where one invokes 
the analogy of the courts, and to say that in some ways, 
and I agree that in important ways, there are court-like 
elements to the Ombudsman. Perhaps that’s the best answer 
to your constituents. 

Mr Mammoliti: Okay. Last question, I promise. 

Staffing, internal problems: A question I’ve asked every- 
body, and we haven’t gone out to seek these letters and this 
opinion from the public, they voluntarily have come to this 
committee: Should we just ignore them? Shouldn’t we 
deal with the fact that some people are saying 80% of the 
staff in the Ombudsman’s office is looking to leave? 

] think this committee has a valuable role to play, if in 
any Capacity, in that capacity itself to look into the internal 
problems and what we can perhaps suggest to try and 
solve them. I think that investigating this particular issue is 
valid and is warranted. How do you feel about that? 
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Dr White: I agree that the morale and the administra- 
tive effectiveness of the Ombudsman’s office are legiti- 
mate concerns for this committee. It’s a legitimate topic 
for discussion in this committee with the Ombudsman. 

The question is, having discussed this and if you’re not 
satisfied with what the Ombudsman thinks or proposes to 
do, what then? It seems to me you can only go so far. You 
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draw this problem to her attention, you talk about it with 
her—perhaps not in an open session; that’s at your discre- 
tion—but in the end, if it gets so bad that it’s such a total 
disaster, there is provision for removing an Ombudsman. 

That’s a pretty stark, ultimate weapon the Legislature 
has, but short of that, it seems to me that one has to work 
on a basis of good faith here on both sides. You hear of 
problems, you bring them forth openly to the Ombudsman, 
she responds as openly as she can, and you have to trust in 
her judgement to deal with these things. 


Mr Anthony Perruzza (Downsview): I’m a new 
member on this committee. This is my third day, and I 
don’t have the kind of experience that some of my col- 
leagues around this table have. I’ve been trying to grapple 
with some of the frustrations that have been expressed 
over the past three days about this committee’s inability to 
be able to talk to the Ombudsman that we now have. 

I’ve never been familiar with the office, but I’m begin- 
ning to understand it a little bit, and I’m not quite clear 
about some of the things that you said. I really enjoyed 
your presentation because it cleared up a number of issues 
that have been floating around in my mind now for the 
past three days, but I’m not quite clear on the advise 
you’re giving this committee on how to proceed with the 
issue that’s before it now. 

Irrespective of what the role of the Ombudsman is or 
the role of the office as you see it, in terms of its arm’s- 
length status and its ability to function as an independent 
office within a government structure, the issue that’s be- 
fore us now is whether or not we should be talking to the 
Ombudsman. 

I’m not quite clear on what the committee’s intentions 
are in terms of a review or in terms of an investigation. 
What I’ve been reading about in the* papers, that’s some- 
thing I’m still trying to clear up in my mind as well. I don’t 
know how far the committee wants to proceed with that. 
Given that, what are you telling us we should do? 

Dr White: With respect to what? 

Mr Perruzza: To the issue that’s before committee 
now, our inability to meet with the Ombudsman. 

Dr White: I don’t know the ins and outs of what sort 
of invitations have been put forward, but one of the things 
I did indicate earlier and I believe in quite strongly is that 
the Ombudsman should always be prepared to come when 
this committee asks her to come. She may sit here and tell 
you that certain questions you ask are inappropriate and 
none of your business, and depending on the circum- 
stances, it may or may or be fair ball, but she should 
always be willing to come. 

Mr Perruzza: If you invite the Ombudsman and the 
Ombudsman refuses to come, then what would you do? 

Dr White: I think it would depend on the circum- 
stances. I find it hard to imagine an Ombudsman refusing 
to come. 

Mr Perruzza: What if you repeatedly invite the Om- 
budsman to appear before the committee and the Ombuds- 
man refuses to appear? 


Dr White: I’m not really comfortable dealing with 
hypotheticals, but it seems to me that there’s a clear duty 
for the Ombudsman to come. 

Mr Perruzza: But if the Ombudsman doesn’t come, 
then what would you do? 

Dr White: In the end, there is a provision in the act 
for the committee to ask the Speaker to issue a warrant, 
but I can’t imagine things going that far. 

Ms Haeck: Thank you, Dr White. We must have been 
on the same wavelength this morning, because at about 
9:30 I was making a comment to a fellow legislative re- 
searcher about the regular contacting of complainants, or 
basically constituents, by not only the Ombudsman’s 
office but I think by government in general. 

Having been a librarian for many years and dealing 
with the public on a very one-to-one basis and now in this 
office, my sense is that people just like to have the sense 
that somebody’s actually working on their file. They like 
to have that, maybe not every week, but they would like to 
have it on a fairly regular basis, that somebody is doing 
something, that it isn’t lost in the bowels of government, 
never to be seen again. So thank you for that recommen- 
dation. 

I guess also, for someone who has been on this com- 
mittee for a little over a year, I have sometimes wondered 
at its value and whether we’re really doing a job. So I’m 
interested in your statement that we do support the Om- 
budsman. 

I had to leave for a minute to deal with a constituent 
problem. Could you just repeat for me how you see this 
committee being helpful to the Ombudsman and how we 
can, publicly even, have a role? So far it has been for most 
of us an exercise in frustration as to not really being able to 
help the complainant or seeing ourselves being supportive 
of the Ombudsman, because the communication lines have 
not necessarily been functioning as well as they might. 


Dr White: I don’t know whether this is a function of a 
significant change over time or whether it’s simply hap- 
penstance, but as I understand it, the last two Ombudsman 
reports had no recommendation-denied cases. 


Ms Haeck: That’s right. 


Dr White: The whole genesis of this committee—and 
when I worked for it, the vast majority of time it spent was 
having the Ombudsman’s staff here in the moming and the 
ministry staff here in the afternoon going over in gruesome 
detail the specifics of cases in which the Ombudsman’s 
recommendation to a government agency had been denied. 
It had gone to the Premier, and turns up in the Ombudsman 
annual report. 

That, to me, both in the specifics of an individual 
case—and if you look back over previous committee re- 
ports, you see that the vast majority of their recommenda- 
tions are about, “In case X, the Workers’ Compensation 
Board should do such-and-so” or what have you. They 
were of that nature. You have those specific cases, on 
which usually this committee would support the recom- 
mendation of the Ombudsman, although, as I said earlier, 
this has no binding legal force, but to me it had a signifi- 
cant moral and political force to it. 
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At the same time, and this may be the explanation for 
why there are fewer of them, it became obvious to the 
bureaucracy that once the Ombudsman made a report on a 
recommendation in a denied case, that would not be the 
end of it. There would be a public forum where those 
bureaucrats had to come and justify their turning down 
what the Ombudsman recommended. 

This is something one cannot possibly quantify, but I 
have a fairly strong feeling that this in itself, just the 
knowledge that the Ombudsman was there and this com- 
mittee was here, changed the way bureaucrats would oper- 
ate. They would therefore be more willing to accede to a 
recommendation of the Ombudsman, properly supported 
of course, knowing there was the possibility of coming to 
this committee. 

Sorry, that’s kind of long-winded. That, to me, is the 
most important way in which this committee fits into the 
process and supports the Ombudsman. 


Ms Haeck: Actually, that’s most illuminating, because 
it also fits into some of the comments that Justice Morand 
made yesterday with regard to how the cases should di- 
minish, basically, over time. Certain cases should diminish 
for the simple reason that somebody in the ministry would 
finally figure out that they should change their procedures 
to reflect the decisions. 

I guess I just never felt that perfection has been 
achieved or is even possible. So I guess having no recom- 
mendation-denied cases over two years again is sort of 
hard to fathom, since obviously the cases haven’t stopped 
being seen by the Ombudsman, and we’re definitely not 
perfect. 

I would just follow up another line of questioning, 
which I did ask Mr Morand. It relates to performance 
evaluation of the office, and not just strictly individuals, 
but whether the office is doing the job. 

I know we really generally deal with it in a hands-off 
manner, no matter what kind of questions we’re asking 
now. Most of us have not been somehow inducted into the 
mysteries of that office. But in these, as you say, hands-off, 
arm’s-length situations, how does one determine, how do 
we deal with developing a performance evaluation and 
determining if the office is doing the job? It follows up 
somewhat on Mr Mammoliti’s question about you get a 
sense that things are not necessarily going well, but you’re 
also told to stay away. Having the final responsibility I 
think in the public’s eye, how do we achieve, not nirvana, 
but some sort of good administration? 
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Dr White: I think you use the normal tools. If you 
think it useful or the auditor thinks it useful, a thorough- 
going value-for-money audit could well reveal some ways 
of improving the office. But fundamentally I think it 
comes down to, you talk to the Ombudsman. Perhaps I’m 
being naive here, and nirvana, but it seems to me that you 
and the committee are in the same business as the Om- 
budsman; namely, trying to rectify injustices. 

Doubtless you, individually and collectively, will have 
different views on particular cases, but you’re all in it to- 
gether and it’s incumbent on you to be reasonable, having 


pointed out some problems in areas you’re concerned 
about, to trust the Ombudsman. It’s incumbent on the Om- 
budsman to be reasonable in accepting your criticism, sug- 
gestions and concern. 

Ms Haeck: I guess sometimes we feel we’re rowing 
in different directions. 


Dr White: This is not unknown in the previous history 
of the committee. 


Ms Haeck: I suspect so. Just another question which 
is something we’ve had to wrestle with in looking at this 
review is, do you feel the jurisdiction over which the Om- 
budsman now has sway should be expanded? I know chil- 
dren’s aid societies was one that came forward under Bill 
80, but there are a lot of other agencies out there which the 
government funds where people would really like to finally 
have a chance at being heard. Any comments? 


Dr White: A couple. I’m a little twitchy about offer- 
ing any kind of definitive opinion on things like children’s 
aid societies and hospitals, because I don’t really know 
much about how they operate and I don’t know much 
about the accountability mechanisms they have. Certainly, 
to me, bodies like municipalities should not be included. 
There is a whole other level of accountability. If the local 
politicians want to have an ombudsman, well and fine. 
Most universities, including my own, have an ombuds- 
man. I wouldn’t like to see the Ombudsman investigating 
my university. I’m quite happy to have my ombudsman 
investigate my university, or me. 

However, there are a few of the specific agencies that 
were listed in the committee’s report about should jurisdic- 
tion be expanded. To me, agencies like the law society and 
the home warranty—I live in the past. I don’t think it’s— 


Ms Haeck: The Ontario home warranty plan. 


Dr White: Right—should be. The principle, to me, 
should be that a body that is exercising governmental pow- 
ers, like the law society does, that doesn’t have other 
clearly public accountability routes—the law society is ac- 
countable but essentially to the profession. It should be 
accountable to somebody else, and I would suggest that it 
would be appropriate to be through the Ombudsman. 
Those kinds of bodies should be. 

When you get to children’s aid societies and hospitals, 
there are very deep issues there I just haven’t thought 
through. I think on balance I’d tend not to. 


Ms Haeck: That’s great and I really appreciate all 
your comments. 


Ms Zanana L. Akande (St Andrew-St Patrick): 
You’ve been very clear about what you think about the 
committee’s possible involvement in terms of budget and 
how accountability there may be affected. I’m wondering, 
though, about process. Many of the concerns we receive 
from people who have been before the Ombudsman and 
have been less than satisfied really relate to process, their 
feeling—not necessarily knowing, but their feeling—that it 
had not been adequately investigated because certain peo- 
ple hadn’t been asked or certain people hadn’t been ques- 
tioned or there had been no communication between 
certain groups. 
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That brings me to my point. Would you feel that it 
would be appropriate for this committee to define a proc- 
ess that should be followed by the Ombudsman, not to the 
point of outlining exactly where to step but to the point of 
making sure that all bases were covered before a decision 
was made? 


Dr White: On balance, I think not. I’m not sure what 
a rule formulated by this committee about the Ombudsman 
process would look like that wouldn’t be either so vague as 
to be useless or so precise as to triple the paper burden 
they already have. 

I’m interested that you refer to, in effect, inadequate 
investigations. The experience I have to offer is somewhat 
dated, but certainly when I was clerk of this committee, 
from 1980 to 1984, I had a fair bit of involvement with 
ombudsmen in other provinces, and every contact I had 
showed me that this office was far more thorough, far 
more detailed in its investigations than any other office. 
The other offices simply didn’t have the resources to 
pursue cases the way the Ombudsman did here. If any- 
thing, the criticisms one heard were that they were too 
bureaucratized, too slow, because of all the specific steps 
they had to go through, all the reports that were required, 
all the things that had to be put on paper. 

Again, perhaps the bottom line, given the expertise at 
that office, given the expertise in the international ombuds- 
men committee, is that I think you have to trust the Om- 
budsman to know how to run an investigation. If you have 
evidence of systematic problems, then you might want to 
talk to the Ombudsman about it and pass a rule perhaps on 
this business about how long it takes to process cases. 


Ms Akande: Actually, Professor White, I was refer- 
ring to perceived inadequate investigations by those people 
who receive the judgements, not actually implying that this 
was my opinion, but concerned about being in a position to 
respond to or at least feel that the process followed had 
been sufficient and had been adequate and had been such 
that the decision was not spurious, being put in that posi- 
tion by receiving the presentations of those who were dis- 
satisfied. You would not see that route as being 
appropriate? 


Dr White: No, I wouldn’t. As I said earlier to Mr 
Mammoliti, I think in some instances it’s just one other 
area where we have to take some lumps from your con- 
stituents because of their views of how government should 
or should not operate. Similarly, from my experience when 
I would receive communications from the public, the vast 
majority of them, although they would often cloak—that’s 
unfair—they would often phrase their complaints about 
the Ombudsman in terms of process, what it really came 
down to was: “I don’t like the Ombudsman’s decision and 
I will never accept it. What other avenue do I have here?” 

Ms Akande: In view of that and in view of some of 
the comments you made earlier—I promise this will be 
exactly the very last thing I say—do you really feel that 
the office is justified? 

Dr White: Yes, I do. 

Ms Akande: Why? 

Dr White: Because it offers redress of specific griev- 
ances and it offers a non-governmental, highly profes- 
sional way of assuring people that they were fairly treated. 
There are doubtless lots of problems there—there will also 
be lots of problems in any ombudsman operation—but on 
balance I think it’s unquestionably a good thing to have. 

Mr Ramsay: Just a very short question, Professor 
White: In helping us examine the legislation, I was won- 
dering if you have any recommendations as to the length 
of tenure of the Ombudsman. 

Dr White: It’s currently 10 years. 

Mr Ramsay: Yes, that’s correct. 

Dr White: I haven’t thought it through terribly hard. I 
think I would be inclined to have a somewhat shorter ten- 
ure; 10 years is a very long time. 

The Chair: Seeing no further comments or questions, 
Professor White, I want to thank you for appearing before us 
this morning and for that awfully thoughtful presentation. 

Dr White: You’re very welcome, Mr Chairman. 

The Chair: This committee now stands adjourned till 
next week. 


The committee adjourned at 1131. 
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Tuesday 25 August 1992 


The committee met at 1010 in room 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): I'd like to call this 
committee to order. Good morning. I’m Mark Morrow; 
I’m Chairman of the standing committee on the Ombuds- 
man. We are reviewing the office of the Ombudsman this 
week, as a motion in the House July 23 allowed us to do. 


JOHN BELL 


The Chair: This morning we have appearing before 
us John P. Bell, former legal counsel to the committee. 
Good morning, sir. You have the morning to talk. I hope 
you will allow some time for the committee members to 
ask you questions and/or comments. Begin when you feel 
you’re comfortable. Although I’ve stated your name in the 
record, could you please do so. 


Mr John Bell: Yes. My name is John P. Bell. I’m a 
lawyer with the Toronto firm of Shibley Righton and a 
former legal counsel to this standing committee and its 
predecessor, the select committee on the Ombudsman. 

First of all, Mr Chair, let me thank you and the clerk of 
the committee for extending the invitation to me to appear. 
I might say that I’ve been in this room lots of times, per- 
forming a function for this committee at the other side of 
the room. I’ve never been at this side of the room. It’s 
unique. I trust members, and particularly Mr McLean, will 
not yell at me and demand that I answer the question. 

In any event, Mr Carrozza sent me a letter setting out 
the certain broad parameters of the committee’s review, 
together with the list of questions prepared by your legal 
counsel and this committee’s 19th report setting out its 
business in respect of the issues relevant to your inquiry. 

I don’t have a formal presentation prepared but I pro- 
pose to give you, with your permission, some general ob- 
servations, including, if you’ll forgive me, a short history 
lesson or history review with respect to this committee, 
because I believe that review sets very firmly the back- 
ground of this committee, what it is, what its operations 
have been and what they should be. Then I’ll try to fit the 
Ombudsman into that operation and tell you what I fer- 
vently believe, and that is that the Office of the Ombuds- 
man in Ontario, in my view, cannot effectively function 
without a standing committee of the Legislature, and any- 
body who thinks otherwise, respectfully, doesn’t under- 
stand what the Ombudsman is about in this province. 

As you know, this committee was born of controversy 
back in 1976 when then-Premier Davis and then-Ombuds- 
man Arthur Maloney reached an impasse respecting the 
North Pickering inquiry of Mr Maloney respecting claims 
of certain former land owners. The committee was struck 
during the summer vacation as a device to try to resolve 
the outstanding issues. 


The committee, when it began its deliberations, imme- 
diately adopted the role of a body of inquiry. It was bent 
and determined to examine the issues that were creating 
the impasse between the two parties and, in an active and 
proactive way, be instrumental in the resolution of those 
issues. In fact, it was quite instrumental in the resolution of 
those issues, because just as the first witness in the inquiry 
was to be sworn, Mr Maloney and the then Minister of 
Housing, John Rhodes, announced an agreement towards 
the resolution of the matters of impasse. 

The committee saw enough of the operation of the 
Ombudsman, then in its very early stages, to decide that it 
needed to stay around on a more permanent basis. It was 
glaringly apparent that without a vehicle of the Legislature 
always at the ready, the Ombudsman lacked the ability to 
be truly effective in bringing a recommendation forward to 
the House. I don’t have to remind you how long matters sit 
on the order paper and how long, if ever, matters take to be 
debated in the Legislature. There had to be some more 
immediate and effective means for the Ombudsman, and 
through the Ombudsman the public, to have these recom- 
mendations that were denied by governmental organiza- 
tions addressed. That’s one of the reasons why the 
committee decided it should stick around and become 
more permanent, to the point of its permanency today. 

The other reason—and I say this with the utmost re- 
spect to Arthur Maloney and his staff. History will be very 
kind to Mr Maloney in terms of ombudsmanship in this 
province. He took something from nothing and created 
something very quickly, albeit expensively, but neverthe- 
less his mark will be an everlasting one, in my view. That 
notwithstanding, the committee very quickly concluded 
that there had to be a continuing vehicle of the Legislature 
to quite frankly monitor the Ombudsman: Who watches 
the watchdog? 

Those of you who have perused some of the commit- 
tee’s early reports will see the two themes: The committee 
will serve as a vehicle to assist the Ombudsman in recom- 
mendation-denied cases, and then, secondly, the committee 
will continue to, on a regular basis, usually annually, ex- 
amine the organization and the operation of the Ombuds- 
man to determine whether the Ombudsman is effectively, 
appropriately, fairly fulfilling his or her functions as enu- 
merated under the act. 

So from 1977 to about 1980 the committee on a quite 
regular basis received the annual reports of the Ombuds- 
man, and where they describe the so-called recommenda- 
tion-denied cases, this committee quite frankly turned each 
of those into mini-inquines and the committee heard very 
completely from the Ombudsman and then his staff to 
fully understand the circumstances of the investigation, the 
conclusions reached, the recommendations made and the 
reasons therefore. 
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It then heard from the governmental organization and 
usually the head of that governmental organization to un- 
derstand why the recommendation could not be imple- 
mented or would not be implemented, and then the 
committee made its decision. Mr Murray informed me this 
morning that since I’ve departed there haven’t been any 
recommendation-denied cases considered by this commit- 
tee, so the statistic probably remains the same. Statistically, 
this committee supported over 80% of the Ombudsman’s 
recommendation-denied cases. 

There arose an impasse, in relative terms, about 1979 
between the committee and the Legislature—not terribly 
serious; more borne by the very heavy schedule of the 
Legislature than by anything else—when two reports of 
this committee to the House with recommendations spe- 
cifically that Ombudsman recommendations be accepted 
and implemented by governmental organizations, were not 
debated. This committee sent—and I can’t recall which 
number it was, but it’s the one that is bordered in black on 
the, cover with some language in the black that says in 
effect, “If you, Legislature, don’t address this committee’s 
report and recommendations, you will fatally undermine 
the effectiveness of the Ombudsman’s office and, through 
it, this committee.” 

To its real credit, the Legislature listened to that admo- 
nition and it gave the outstanding reports very full and 
serious debate. Something happened of historical prece- 
dent, in committee, Legislature’s parlance, in the House 
then. The Legislature adopted recommendations of your 
predecessor, the select committee—the first time it had 
ever happened in the history of the province, to my knowl- 
edge, and I believe that’s accurate; and I’m not sure it has 
ever happened anywhere else in Canada or in any other 
common-law jurisdiction. 

Immediately after those recommendations were 
adopted by the House, the ministers of the ministries af- 
fected by those recommendations said they would imple- 
ment them without question, without further discussion 
and without concern. There arose an issue between the 
committee and the then government and particularly the 
then Attorney General, Roy McMurtry, as to what the ef- 
fect of the House adopting this committee’s recommenda- 
tion was. And the two schools of thought, one by Mr 
McMurtry, were that the adoption was nothing more than a 
resolution of the House, an expression of the House’s 
opinion or view, and there was the other school, of which I 
was a member, that said, “When the Legislature by order 
adopts a recommendation of the committee, it creates an 
obligation in law.” 
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We never resolved that debate, not surprisingly. When 
you put two or three lawyers in a room, you get five or six 
opinions. But as this committee has said in previous re- 
ports: “So what? It doesn’t make any difference if it has 
the effect of law or whether it’s merely a resolution. Who 
would be so foolish as to ignore and not implement an act 
of the Legislature after full debate?” 

So, while the question was never resolved, there never- 
theless was a significant expression throughout ministries 
and governmental organizations that once the Legislature 


adopts a recommendation of this committee—and just to 
finish that thought, that is a recommendation of this com- 
mittee accepting a recommendation made by the Ombuds- 
man to a governmental organization that had been denied. 

Once that process concluded, those governmental or- 
ganizations affected would implement the recommenda- 
tion. So there is what I consider to be the pinnacle of this 
committee and, frankly, the Ombudsman’s effectiveness in 
this province. Would it have the attention of all the govern- 
mental organizations, of the Legislature and, through the 
Legislature, of this committee? I don’t believe anybody’s 
done an analysis. I believe it was former Mr Justice Mo- 
rand, who I understand appeared before you last week, but 
I believe it was during his tenure—I know I have heard 
this from former members of his staff, but life did get 
considerably easier back then in terms of dealing with gov- 
ernmental organizations. 

When this committee realized what had happened, it 
took its responsibility very seriously and it stated—again 
I’m sorry; I’m terrible with numbers; I can’t recall which 
report it was but it said it in at least one report—that be- 
cause it sees itself as the vehicle of the Legislature in 
carrying forward these recommendations, it’s going to 
carry out that responsibility very seriously. So, whenever 
the Ombudsman brings recommendation-denied cases to 
it, it’s going to scrutinize them very thoroughly. 

Therefore, Legislature, when we come to you with a 
recommendation of us supporting the Ombudsman’s rec- 
ommendation, please have comfort that we’ve done our 
job. We’re not saying to you, “Don’t debate it,” but you 
don’t have to presume to go into all the detail we did. We 
stand as your, if you will, agent in providing this immedi- 
ate assistance to you. 

I think, from that point until I stopped assisting the 
committee, that’s how this committee carried on its func- 
tion. Now, why is that all-important? I’m of the view that 
an Ombudsman is only as effective as the Ombudsman has 
an ability to have his or her recommendations imple- 
mented. The ultimate sanction, what the scholars call it, is 
the process whereby an Ombudsman can have a recom- 
mendation which a governmental organization refuses to 
implement implemented. 

In my view, an Ombudsman who does not have that 
ability is not very effective at all. The Ombudsman is—it’s 
trite to say and I hate the phrase, but that’s the phrase in 
the learning—the servant of the Legislature, and that ser- 
vant relationship is a two-way street. The Ombudsman has 
responsibilities vis-a-vis the Legislature, but conversely, 
the Legislature has responsibilities vis-a-vis the Ombuds- 
man. Those responsibilities include, through this commit- 
tee, a process whereby the Ombudsman can come to the 
committee to have recommendations brought forward. 
That’s one part of the history. 

The other part of the history is the ongoing review of 
the organization and operation of the Ombudsman’s office. 
I can remember, in the early days, that the first two days of 
this committee’s proceedings were taken at the Ombuds- 
man’s office, physically reviewing or seeing things that 
had gone on, talking to real people and looking at real 
things and generally getting into how things go on. 
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I note some comments of the committee in its 19th 
report respecting some frustration in that respect. Frankly, 
I identify with your frustration if there has been a resistance 
on anybody’s part to your wish or desire or the fulfilment of 
your responsibility in that regard, which this Legislature has 
endorsed many times. I think you should persist in having 
your wish and your responsibilities fulfilled. 

I might say something else. This committee is extraor- 
dinarily respected among academics, scholars and others 
who monitor, if you will, workings of standing commit- 
tees. One of the reasons is because this committee has 
been—and I understand, speaking to your Chair earlier, 
that this remains so—extraordinarily non-partisan in its 
dealings. That’s not to say—by definition this is a political 
process, but every once in a while when certain issues 
arise, political views or political points of view or political 
backgrounds are given secondary consideration to the real 
issue at hand. 

It seems historically that when a complainant comes 
forward through the Ombudsman and says, “I’ve been 
wronged this way and the governmental organization still 
refuses to either acknowledge that wrong or to assist me,” 
this committee rallies together. As I say, that has been, and 
I would hope would always be, a very important compo- 
nent part. It’s what gives these committee reports histori- 
cally so much credibility in the House, that your 
colleagues don’t have to be concerned as to what moti- 
vates this recommendation or that. I’m not totally naive; 
there are a number of historic recommendations that have 
political content to them. But again, that’s part of the process. 

I guess the last thing, in a general sense, before I throw 
it open to your counsel, yourself or any members of the 
committee, is that I see this committee’s role not as an- 
other arrow in the Ombudsman’s quiver, not as a necessary 
evil to be resorted to on an annual basis, and I do not see 
this committee’s role to be solely financial. I see this com- 
mittee’s role almost as one of a partnership with the Om- 
budsman when these recommendations are denied, not in a 
sense where there’s a blind identification with the Om- 
budsman’s position, because you will give and have given 
Ombudsman’s reports a very thorough scrutiny, but in a 
partnership to bring forward whatever has to be brought 
forward to the Legislature. So when you report to the 
House on these recommendation-denied cases, yes, you’re 
reporting with your own voice, but when you support the 
Ombudsman’s recommendation, you’re also reporting or 
speaking on behalf of the Ombudsman. That’s what I mean 
by partnership. 

Again, no other jurisdiction has brought the level of 
ombudsmanship to the effectiveness of this jurisdiction, 
and the last time I checked, governments were getting big- 
ger, not smaller. It would be a shame if that effectiveness 
were lost. 

One last thing, lest I forget. I alluded to it. I understand 
there haven’t been any recommendation-denied cases. I 
would put that very high on your priority list of things, to 
find out why. It may be that this Ombudsman is extraordi- 
narily effective in having her complainants’ complaints re- 
solved. It may be that the governmental organizations have 
looked at the history of the process and said, “We don’t 
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want to get involved with that any more because we’ll 
have to risk an appearance before this committee.” It may 
be a lot of things, but in my view, to fulfil your terms of 
reference on this specific inquiry I’d want to find out why 
that is. When you find it out, then you can draw your own 
conclusions and say whatever you have to say. 

Thank you, Mr Chair, for the opening opportunity. 
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The Chair: Thank you very much, Mr Bell. Com- 
ments or questions? 


Mr George Mammoliti (Yorkview): Sir, thank you 
very much for coming out. I do appreciate it. You’ve cer- 
tainly opened up my eyes in terms of some of the ques- 
tions I’ve had and you’ve narrowed down those questions, 
and I’m not going to ask them. 

I am going to ask you this question: If you were the 
legal counsel at this point for this committee and you re- 
ceived a number of very consistent anonymous letters 
complaining about the process within the Ombudsman’s 
office and you also received some signed letters complain- 
ing about the process within the office very consistent to 
those that weren’t signed, those letters being from either 
previous employees or employees who are there at this 
point, what would you, recommend to this committee in 
terms of what we should be doing, remembering that some 
of the accusations are pretty serious? 


Mr Bell: I’ll try to answer that question without the 
benefit of the detail of those letters, but let me make two 
assumptions and I’ll give you two answers, which is some- 
times what lawyers do, depending on what the substance 
of the concerns is. 

I include former employees and current employees as 
members of the public. Where the public communicates 
with this committee and where the substance of those 
communications raises issues that go fundamentally to the 
Ombudsman’s ability to effectively carry out his or her 
functions under the act, that’s something I would, if I were 
counsel today to this committee, recommend very strongly 
to this committee that it inquire into. 

Where the substance of the concerns does not go to 
that level—they’re more matters of administration within 
the office, former or current—then I think out of courtesy I 
would in some way draw them to the attention of the Om- 
budsman and leave it to the Ombudsman to address those 
matters as she might be advised. Again, depending on how 
serious and how substantive those issues are, this commit- 
tee may or may not get involved. This committee has been 
involved in the past in a direct way with communications 
from the public. 


Mr Mammoliti: When I talked about a consistent 
message, this is what I’m talking about: 80% of the Om- 
budsman’s office is unhappy and wanting to leave and 
looking for other employment. Would you not agree that 
would warrant this committee to be very interested in the 
morale at that office and the goings-on in that office and 
why perhaps there are accusations and the morale is that 
low? Eighty per cent of an office wanting to leave is pretty 
serious, in my opinion, and, if that’s true, it certainly 
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would warrant this MPP to be concerned. Would you not 
agree that’s certainly something we— 


Mr Bell: Again, with a very large preface, if that 
were true— 


Mr Mammoliti: But we don’t know if it’s true. We 
want to find out if it’s true, and I think that’s where we 
have to recognize the input of this committee. 


Mr Bell: Yes. 


Mr Mammoliti: Where do we go from here? Perhaps 
that’s another question you might want to answer. Where 
do we draw the line? 


Mr Bell: You’re close to the fine line because you’re 
close to the line between Ombudsman administration, ie, 
“How I run my office is my business,” and “Other than 
you or somebody through the legislative process approv- 
ing or not approving my estimates, leave that to me” and 
between that side of the line and the other side of the line, 
which is that, “I can’t carry on effectively any more” or, 
“I’m not able to carry on effectively any more because, for 
whatever reason, my staff are unable, unwilling or not do- 
ing the job.” The staff are the personification of the exer- 
cise of the Ombudsman’s functions. That’s why the staff 
are there: to process the complaints from the public in 
respect of government maladministration. Sure, I’ll give 
you a tough answer. That’s one where I believe this com- 
mittee has a responsibility to ask more questions. 


Mr Mammoliti: I agree with you. I think that we 
should be, under these circumstances. Would you agree 
that a position like the Ombudsman is perhaps like the 
manager of a baseball team? If that baseball team is not 
doing well and the morale is low and there’s obviously 
something wrong within the organization, somebody 
should be accountable. Do you not agree that perhaps the 
Ombudsman has got to look at the way the office has been 
managed? That’s a question I’m going to ask consistently 
over the next few days and it’s certainly a question I want to 
ask the Ombudsman if she comes in front of the committee. 


Mr Bell: I think a closer analogy might be that an 
Ombudsman is either a captain of a ship or a general of an 
army. As Harry Truman once said and now President Bush 
continues to say, “The buck stops here.” Where things 
aren’t going on effectively, there’s only one person who 
can answer that for the Legislature, and that’s your servant. 

Again, forgive me. I don’t know details of the last two 
and a half years, and maybe you might fill me in on some, 
but if there is some disagreement as to the Ombudsman’s 
responsibility or obligation to discuss or report or have you 
deal with matters, I find that somewhat extraordinary in 
general terms. 

It’s happened before. There have always been skir- 
mishes between the Ombudsman and this committee. The 
more proactive and aggressive this committee has become 
in terms of what the Ombudsman is doing and why, the 
more skirmishes. That’s reasonable and that’s under- 
standable, but if there is a view or a position taken in 
general terms that, “You can’t make any inquiries into 
what’s going on in my office,” I find that not acceptable 
and, frankly, historically and legally incorrect. 


The Chair: Mr McLean, if you promise not to yell at 
Mr Bell, you can now have your turn. 

Mr Allan K. McLean (Simcoe East): Thank you, Mr 
Chairman. I will promise you that because John and I haye a 
long association going back many years on this committee. 

I’m pleased to see you here this morning because I 
think your input is very valuable. The amount of experi- 
ence you have had with the committee has certainly been 
tremendous and over the years I’ve sat on it, many years, 
I’ve enjoyed working with you. 

Has this committee ever asked you, since it has been 
formed, to deal with any legal problems with regard to the 
workings of the Ombudsman’s office? Have you ever been 
requested by the committee to appear before it before? 

Mr Bell: No, sir. Mr Carrozza’s letter to me of 28 July 
was my first communication with this committee since I 
stopped working for it. 

Mr McLean: It’s unfortunate. I sat here with Mr 
Hayes for a couple of years when he was here between 
1985 and 1987. The total new membership of the commit- 
tee, I guess, has created part of the problem, not knowing 
the knowledge and the background of the operation of this 
committee when Mr Philip was on it for many years and 
had a great input into it. 

I remember, as well as you do, the Criminal Injuries 
Compensation Board bringing cases through the Ombuds- 
man to the committee, the case of Mr A or Mr B or Mr C. 
It was always operated in a non-partisan way. The Om- 
budsman would make recommendations and come to the 
committee to find out if we would concur with his recom- 
mendations. I think it was an open process and a good 
process. 

To my knowledge, I haven’t heard of any cases being 
brought to this committee through this Ombudsman. Would 1 
be correct in saying that the Ombudsman has never brought a 
case before this committee, to your knowledge? 
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Mr Bell: As I say, other than my communication with 
Franco I have no detail or no information respecting what 
the Ombudsman has done vis-a-vis this committee. I was 
informed by Mr Murray this morning that there have been 
no recommendation-denied cases come forward, I guess 
since 1989, and, to be very blunt, that concerns me. I’d 
like you to find out the answer. I’d like to find out the 
answer. 

Mr McLean: I’d like to find out the answer too. 

Mr Stephen Owens (Scarborough Centre): I guess 
some of the points you’ve touched on this morning strike 
at the heart of the concerns that I have with respect to 
tracking exactly what is going on in the office. I think, as 
MPPs fully accountable to the taxpayers, our constituents, 
we certainly have to have some method of monitoring, and 
it’s not just because of the dollar issues that are involved. I 
believe the budget is somewhere in the neighbourhood of 
$9 million for the office. But the bigger issue is with re- 
spect to justice and to ensure that people are receiving 
justice in an expeditious manner. 

Donald Morand appeared before the committee last 
week and he took the view, as has been stated before, that 
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this is a court of last resort for people who have already 
been turned down. But in the establishment of this final 
appeal process, there’s still no reason for a laissez-faire 
attitude. 

I guess my question is, in your view, how do we get 
down to tracking the kinds of case handling and case man- 
agement systems that are in place within the office without 
interfering in that independence I believe and I think all 
members believe and agree is important so the current and 
future ombudsmen are able to do their jobs effectively? 


Mr Bell: One of the ways you can do it is what the 
committee used to do. We used to sit in the large board- 
room of the Ombudsman’s office for a couple of days and 
we used to talk with the senior staff of the Ombudsman 
and they used to tell us and in some ways re-create how 
they did their business. We learned all about the case con- 
ferences, we learned all about the—I forget the detail at the 
time, but we got an insight as to how they did things. 

One of the features of this committee reviewing recom- 
mendation-denied cases is that again, if you look at pre- 
vious reports, you'll see that this committee, and I think 
it’s a regulation, listed the documents it wanted—re- 
quired—from the Ombudsman through the various stages 
of the investigative complaint process. So you got things 
like initial memorandum or written complaint, case confer- 
ence memorandum, 19(3) letter, 22(3) letter, 22(4) letter, 
and that’s a microcosm of the office, because a recommen- 
dation-denied case involves every aspect of the Ombuds- 
man’s operation, from the initial complaint receipt to the 
final report recommending. You had a pretty good handle 
on how things were done and from time to time you’d 
offer constructive suggestions on how things might be 
done more effectively. 

I can remember, through Don Morand’s and Dan Hill’s 
day, that subsection 22(3) reports, the so-called recommen- 
dation-denied reports, were darn well written, concise. I 
know they took a lot of time, and one of the reasons they 
took a lot of time was because the potential existed for 
every such report to come to this committee to be scruti- 
nized, and anybody who works or delivers a product of 
work that is going to be scrutinized in some public way 
usually spends a good bit of time on the quality of that. 
You shouldn’t take all the credit for the quality of the 
reports, but that’s one of the reasons. 

Sorry, I’m preaching the same thing, but if that’s gone, 
you lack—I would request that you have the office put 
together a brief of documents, and if there’s a concern 
about confidentiality, then block out all the matters that 
might be considered confidential, but give us a brief of 
your documents. Let’s see how you do business in a paper 
way. Let’s get an insight as to your process. 

I note there’s the perennial theme of, “It takes too long 
to process complaints.” By the way, this particular tenure 
is not unique in that regard. That was a concern from the 
very beginning and I don’t know what the numbers are. 

I note now that you don’t get comparative statistical 
analysis. Well, how can you do your job to assess whether 
the operation is more effective this year as compared to 
last? 
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I see you don’t get the schedule of outstanding recom- 
mendation-denied cases, because the view has been ex- 
pressed by the office, presumably by the Ombudsman, that 
once a 22(3) report is issued and presumably the Ombuds- 
man exercised her discretion under section 22(4), that’s it; 
there’s no more responsibility for follow-up through this 
committee. Well, other ombudsmen and this committee— 
most, I believe—hold the view that so long as there is an 
outstanding 22(3) recommendation, the Ombudsman con- 
tinues to have involvement, and if this committee has been 
part of it then that involvement continues. 

Those are some of the things, and if there is a concern 
within the office that somehow some interpretation of the 
act requires the current Ombudsman to be more concerned 
about confidentiality matters in the past, then I’d have a 
good, thorough, heart-to-heart discussion and understand 
what the problems are. If there are problems, those prob- 
lems can be overcome, in my view. 

Arthur Maloney felt quite restrained by the act because 
he interpreted that act in about as wide a scope as one can, 
and you know what the court says. The Supreme Court of 
Canada says this is social policy legislation, and social 
policy legislation is to be given a very wide latitude of 
interpretation. It’s a very wide net, and as I say, I don’t see 
the confidentiality concerns in helping this committee to 
help the Ombudsman. After all, that’s all you’re about: to 
try to make the office more effective than it has been and 
is currently. 


Mr Bill Murdoch (Grey): As a former employee, do 
you have any problems with us having this review we’re 
doing right now? Do you think this is a good idea? 

Mr Bell: No, this review, as you’ve said in your re- 
port, I believe, is long overdue. 

Mr Murdoch: Okay, I just wanted to get that on the 
record, because obviously the Ombudsman doesn’t feel 
that way with the report she’s put out, a special report sort 
of towards us on having this review. You’ve probably seen 
the report, I’m sure. That’s just the one thing I wanted to 
check. 

The other one is that I appreciate the fact that you tell 
us about how we can work with the Ombudsman if there’s 
a problem that comes to her, and if she has problems with 
the Legislature adopting her report she comes to this com- 
mittee and it helps out. 

On the other hand, on a denied report—and you sort of 
touched on it just before I got the chance to ask you—we 
sometimes will get people who write to us and say, “Why 
is it taking two years to find out about my problem?” or 
there have been some concerns. We as a committee then 
felt that if we should look into that and write a simple 
letter to the Ombudsman saying, “Here’s a case; why is it 
taking two years?” then we basically can get back that it’s 
not our business. I think from your previous answer you’re 
saying that maybe we could work together on that. 


Mr Bell: Yes, you can work together. How can we 
help you to be more effective? But it is certainly within the 
authority of this committee to conclude that after a certain 
period of time, the length of time in processing complaints, 
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the office is not effectively fulfilling its function and there- 
fore become involved in that. 

This committee has numerous previous reports where 
it has said—and I think I have the number right. At one 
time I think the average time to process a complaint, to 
whatever conclusion it was, exceeded 365 days. This com- 
mittee said quite bluntly: “That’s too long. Shorten it.” I 
think you will find that there was real effort and some 
success in shortening. But if you’re not even finding out 
how long it’s taking and then you’re told it’s none of your 
business to ask—well, I believe it is, and I believe you 
should exercise all of your authority. As a very minimum 
you would report back to the Legislature and say: “We 
seem to be having difficulty getting the following coopera- 
tion. Please help us.” I would think that your colleagues in 
the House would help you. 
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Mr David Ramsay (Timiskaming): Mr Bell, thanks 
very much for coming before us today. I found your brief 
vety refreshing and very informative. You seem to have a 
very firm grasp, it seems to me, as to the balance that 
needs to be struck between the sense of the independence 
of decision-making of the office and the accountability that 
the office has as a servant to the Legislature—to us, the 
standing committee, and the Legislature which we represent. 

I would ask you: What recommendations would you 
have as to changes in the legislation to maybe clarify the 
accountability that the office has to the Legislature? As 
you’ve heard from the series of questions that have been 
asked of you today, we are having some difficulty not only 
in trying to strike that balance ourselves but in getting that 
cooperation from the office today. What recommendations 
would you have, as we are looking at the act, that might 
spell this out more explicitly? 


Mr Bell: One of the questions in the list of questions 
that your counsel prepared under this committee’s opera- 
tions is, has this committee fulfilled its responsibilities suf- 
ficiently in the area of enacting recommendations, or 
enacting regulations, for the guidance of the Ombudsman 
in the exercise of her function. 

As you know, again, this committee is the only com- 
mittee of any that I’ve ever heard of that has the ability to 
recommend regulations to the Legislature for the assis- 
tance of the Ombudsman in the exercise of her functions, 
and if those recommendations drafted as regulations are 
adopted, they automatically become regulations. This, by 
the way, is the strongest example I can give for the conclu- 
sion I have that once the House adopts your recommenda- 
tion, it becomes law. That’s extraordinary. No other vehicle 
of the Legislature has it. 

I answered the question, when I was reviewing the 
material, that yes, that’s one of the areas where this com- 
mittee probably has not done what it should have. But 
there’s a very good reason, because going back even as 
early as 1978, this committee and Arthur Maloney thought 
there was going to be a bill amending the Ombudsman Act 
and that all of these problems like confidentiality, secrecy 
and all of the other things would be addressed in legisla- 
tion, so “We’ll defer our regulation power in favour of a 
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bill.” Well, that’s 14 years ago, and there are probably no 
current plans to table again Bill 80 or any successor. 

I would suggest that this committee might look very 
hard at dusting off that regulation power, take an inventory 
of areas of concer, and say to the Legislature as well as to 
the Ombudsman: “Okay, these are the things we think 
need to be done on an immediate basis to make the office 
more effective and to assist you. Here they are. If, as and 
when there’s a bill amending the act, then we’ll see about a 
sunset clause.” 

In specific terms, if it needs to be done—and it sounds 
like it does—I think this committee could and should draft 
something in those regulations clarifying what the Om- 
budsman’s responsibilities are in reporting to the Legisla- 
ture and what matters the report should contain. It would 
seem to me that certainly comes within the heading of 
matters that will assist the Ombudsman in the exercise of 
her functions. This is one area where the collaborative 
approach needs to be undertaken. 

I think you need to hear from this Ombudsman as to 
what are the very difficult items or matters of omission in 
the current legislation that require correction, the secrecy 
issue being one. That’s probably one you can’t do anything 
with by regulation. You’d probably have to have a substan- 
tive amendment to the act, if it’s needed. 

I don’t know what the current Ombudsman’s position 
is, but I know predecessors have expressed frustration that 
they can’t disclose enough. When they get a complaint in, 
they’d like to have some ability in appropriate circum- 
stances to make public the fact of the complaint and the 
investigation, much like the Ontario Human Rights Com- 
mission does. I think if there was a sufficient description 
of public interest in the legislation, I would be more than 
comfortable in giving the Ombudsman that discretion. The 
other matters, I think, could come from a good, thorough 
discussion with the Ombudsman. 

I don’t have a lot of problems with the current legisla- 
tion. When you break it down, it’s a pretty effective tool. 
There are very few—even new institutions like the Infor- 
mation and Privacy Commissioner, which comes to mind. 
He’s got the power of inquiry under the act and he has one 
more piece of equipment than the Ombudsman. The pri- 
vacy commissioner can issue an order which will require 
some compliance, but the Ombudsman has the same in- 
quiry power. He can hold a hearing under oath, examine 
witnesses under oath and require the production of docu- 
ments. It’s a very effective tool. 


Mr Ramsay: Pursuant to your recommendation that 
we should be dusting off our regulatory power, especially 
in regard to reporting to us by the Ombudsman, do you 
have any specific recommendations as to what her role 
should be once the office has submitted its annual report 
to the Legislature and has been referred to the standing 
committee? 


Mr Bell: Yes, to assist and confer with this committee 
while this committee fulfils its obligations in examining 
the report. I'll be more specific. When you do get a recom- 
mendation-denied case, the Ombudsman, in my view, 
should be continuously present before this committee to 
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assist this committee in any way appropriate in terms of 
the committee’s deliberations. I view the Ombudsman’s 
role, when a recommendation-denied case comes to you, 
to be the advocate for that recommendation, not a member 
of staff. 

There has been some dialogue between this committee 
and former ombudsmen that when these recommendation- 
denied cases were deliberated by the committee, it was a 
member of the Ombudsman’s staff, usually a member of 
the investigative staff, who was the direct spokesperson on 
behalf of the Ombudsman. 

Now, that person certainly has a role to perform in this 
committee’s deliberations. But in my view, the person who 
made the recommendation, presumably the person who 
actually exercised the discretion to formulate that recom- 
mendation, should be there, if you will, selling that recom- 
mendation to you. My view is that this committee deals 
with recommendation-denied cases differently when the 
Ombudsman is there on a continuous basis than when 
members of staff are there. 

In perhaps that precise language, that’s what I’d be 
saying, and I’d go further. When this committee makes 
recommendations to the House that are adopted, until 
those recommendations are implemented the Ombudsman 
has a continuing role to see or to monitor. If they’re not 
implemented, then the Ombudsman should come back to 
this committee and say so and why not. There have been 
examples where those have happened and this committee 
has called in the head of the governmental organization 
with the Ombudsman and said, “Hey, what’s wrong?” 
And, you know, funny things happen. Even before the 
attendance the wheels are in motion to implement. That’s 
pretty important, I think. 
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Mr David Winninger (London South): Is there any- 
thing inherent in the Office of the Ombudsman that would 
render it subject to less public scrutiny than would be the 
case with the privacy commissioner you mentioned or the 
Conflict of Interest Commissioner or the Provincial Audi- 
tor, just to name a few examples? Would their appearance 
before the committee, subject to a review, be a compro- 
mise of their independence in the same way the Ombuds- 
man claims her attendance would be? 


Mr Bell: No. Let me put a caution on that. If that is 
her position, I think I can understand it, and there is a 
legitimate concern. If that is it in this hypothetical, there is 
a legitimate concern that if this committee becomes too 
involved in the operation of the office, then it turns into the 
former West German committee, which was a 19-member 
committee that in fact was the Ombudsman. So the old 
saying is, “If you’re going to do it, then I might as well 
step aside and let you carry out the role.” As I say, that’s a 
legitimate concern. 

But you’re not here, and you’re not motivated by a 
desire, to perform Ombudsman functions. You’re moti- 
vated by a desire to assist the Ombudsman to become as 
effective as possible. So the short answer is no. Histori- 
cally when ombudsmen have come to this committee say- 
ing, “You know, I just can’t get this done. This is what’s 
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happening”—there used to be lots of those involving the 
Workers’ Compensation Board: “They won’t answer my 
letters, they won’t do this, they won’t do that.” We’d have 
nice chats and, lo and behold, all of a sudden things got 
easier. 

I don’t see that compromising anything. I just see that 
as a further development of a collaborative relationship 
which I’ve defined somewhat as a partnership when things 
go to the House. 


The Chair: Mr Bell, just before we go to the next 
questioner, you were involved in Farm Q, and I should 
inform you that that has been resolved by this committee. 


Mr Bell: My goodness. I saw that it was referenced in 
your report. That’s the pig case, isn’t it? 

Mr McLean: Yes, that was an interesting case. I was 
glad to see it resolved. 

Mr Bell, have you had any meetings at all with the 
present Ombudsman? 


Mr Bell: Shortly after she was appointed I was invited 
to speak to a group of her senior staff. I think they were the 
investigative people, together with the legal staff and her- 
self. I think the subject matter was the standing committee: 
What was its role and how did I see the Ombudsman and 
the office relating to the committee? I spent about an hour 
and a half or two hours with them, but no, I’ve not had. 
After I stopped serving with this committee I wouldn’t 
have seen any reason for her to communicate with me. 


Mr McLean: So you had one communication. That 
would be shortly after she was appointed. 


Mr Bell: Yes. 


Mr McLean: Would that be with the existing staff 
who had been there at the time? 


Mr Bell: I can’t say if it’s existing staff. It was the 
then existing staff. I do know that certain senior people 
who were there then are not there now. Linda Bohnen, for 
example, Michael Zacks and Gail Morrison were at that 
session and they’re no longer with the office. They’ve 
gone on to other things. Linda Bohnen, by the way, is a 
lawyer with my firm now and doing very well. 


Mr McLean: The meeting you had then was approxi- 
mately an hour and a half, and you at that time gave them 
the insight of the workings of this committee, much the 
same as you have done here this morning. 


Mr Bell: Not as pointed as today, no. It was more of 
an Overview, sort of a historic reference: Where did the 
committee come from, what is it about, how can the com- 
mittee work effectively with the Ombudsman?—in that 
tone. 


Mr McLean: At that time would it appear to you that 
the Ombudsman was not fully aware of the operations of 
the committee? 


Mr Bell: I couldn’t conclude that. I would have 
thought the opposite, that the Ombudsman’s invitation to 
me to come and speak about it was, I guess, one, born of a 
need to know and, two, after that, if I had done my job 
effectively, presumably I would have imparted some infor- 
mation to her, yes. 
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Mr McLean: Did you give her some information 
about the types of hearings that we held in the committee? 


Mr Bell: I believe so, yes. 


Mr McLean: I guess what concerns me is the fact that 
I’ve seen a lot in this committee in the last few weeks; I’ve 
seen a fair bit in the papers. From what I observe, there’s a 
communication problem between the committee and the 
Ombudsman. I probably could fault the committee for not 
having you here a lot earlier, like 18 months ago, to per- 
haps fill it in on the workings in past years, how it’s been 
done. I would make the observation that I think the com- 
mittee should be looking at you as a guide to help solve 
this problem of the communication gap between it and the 
Ombudsman, if that’s at all possible. It’s an observation I 
wanted to make because of the background you have. The 
way I’ve seen this committee operating, there certainly is a 
need for communication, and I believe you’d be the logical 
one to do it. 


_Mr Bell: Thank you. 


Mr Alvin Curling (Scarborough North): Mr Bell, 
I’m not a lawyer, but I sometimes wish I were. 


Mr Bell: I tell my kids, don’t. 


Mr Curling: The fact is they do speak a different lan- 
guage and I’m lost at times. Therefore, just as a politician, 
I’m trying to understand the law so that I can be an Om- 
budsman to the people who come into my constituency to 
express to them the services that are available. 

I often wonder in this process whether the Legislature 
is the supreme power of the system, that the Legislature 
has a greater power than the Ombudsman, so to speak. 


Mr Bell: Undoubtedly. By the Legislative Assembly 
Act, whenever the courts have come to comment on it, the 
Legislature has supreme authority vis-a-vis enacting legis- 
lation through the executive branch and then the legislative 
branch, but also, exercising certain functions under the 
Legislative Assembly Act, the Legislature is the highest 
court in the province. There’s no contest between the supe- 
riority-subordination of the Legislature and the Ombuds- 
man. It says right in the Ombudsman Act that the 
Ombudsman is—I believe the language is “a servant of the 
assembly.” If that’s not the language, that’s the effect. It is 
also a mandatory requirement that the Ombudsman report 
minimally on an annual basis to the Legislature in respect 
of the activities of her office in that year; plain and simple. 


Mr Curling: I think this committee went about defin- 
ing that in many ways. One way was to have the Ombuds- 
man in here to ask about whom she reports to, because all 
this started with the fact that we had an annual report and 
we wanted to know what to do with it. It is said that this 
committee must review the annual report, and we said, 
“What are we going to do with it afterwards?” We tried, 
through the Ombudsman, to know what we could do with 
it. 1 presume she more or less said we could read it and 
then submit it to the Speaker. 

We brought the Speaker in here and I asked him the 
same question. I’m not quite sure whether I got an answer 
from him about what it is we do, but as you have said that 


too and established that, I thought I understood that the 
Legislature is the supreme power here. 

Would statements like, “We cannot be subjected to 
opening ourselves up to the political inference of the 
Legislature,” which was stated by the Ombudsman, re- 
flect to you a lack of understanding of the process by the 
Ombudsman? 


Mr Bell: If this or any other Ombudsman objects to 
appearing and participating with this committee because of 
fear of infection of the political points of view and the 
political process, that would demonstrate a lack of appre- 
ciation as to what this committee is all about. I mentioned 
the non-partisan way in which this committee has dealt, 
and I would believe there to be a lack of appreciation. 

More fundamentally, there seems to be a lack of confi- 
dence on the part of you members that you’ll fulfil that 
responsibility in a non-partisan way. I’ve got a simple an- 
swer for that. Why doesn’t somebody give you a chance? 
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Mr Curling: I’m not all that excited about the fact 
that we are all together on this issue. I’m being realistic. If 
the opposition were taking this strategy, and those people 
over there who are the government had taken a different 
decision, you and I know it wouldn’t go. 

Mr Bell: Exactly. 

Mr Curling: They’d just gang up on us with their six 
and get the four here, and they would have won. But 
they’re embracing all of this, so I don’t have a partisan 
shot— 


Interjections. 
The Chair: Order. 


Mr Curling: I’m not excited; I think it’s on the issue 
that we go. Do you see what I mean? As soon as I say I’m 
not quite excited about the comradeship here, that goes on. 
It’s the issue I’m more interested in. I’m more interested in 
the people who present a case, not that the government is 
on side or that we are on side. 

You have established the fact that the Legislature is 
supreme. Again, I’m very mindful that the NDP has the 
majority in the House, and whenever it comes to a vote, it 
will go that way. But to raise the issue and make sure it’s 
known and that we’re on the right track is why your com- 
ing forward now and answering these questions is ex- 
tremely helpful. 

The question I want to ask, although I went around it 
another way, is that the Ombudsman is appointed for 10 
years. That’s a long time to appoint anyone. As she said in 
her statement: “I submit my office to the auditors and to 
public accounts and I submit my annual report to the com- 
mittee here. If they want to fire me, they can.” Now, it’s 
my view that 10 years is a long time. Do you feel it’s quite 
a long time to appoint someone, that if things are not going 
well, we could change it? Should we be looking at maybe 
a five-year appointment? 


Mr Bell: I guess it’s like everything else. One year is a 
long time if things aren’t working out. If things are work- 
ing out marvellously, 10 years might not be long enough. I 
don’t get terribly excited about what the length of time is; 
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I’m more concerned with how things are working out. If 
they’re not working out—hopefully you’re not anywhere 
close to that. 

Mr Chair, if you’ll permit me, this is a political process 
by definition, Mr Curling. I am excited by what goes on 
here, because as I said, over 80% of the things this com- 
mittee has dealt with, it has dealt with in a non-partisan 
way. The other 20% are the exchanges that happen from 
time to time. The decisions that are made by the majority 
of the committee, for whatever reason, I find sometimes 
refreshing and frankly giving more credibility to the proc- 
ess. Anyway, forgive that aside. 

Mr Chair, might it be an appropriate time—you’ve 
asked me some specific questions through your clerk. If I 
haven’t covered them, would it assist if I embellished on 
some of these questions, just to make sure the record was 
complete? 

The Chair: I would say that would be fine, but it is up 
to the whim of the committee. Is that agreeable by all three 
parties? 

Mr Anthony Perruzza (Downsview): Mr Chair, | 
have a very brief question I’d like to put to the former 
counsel. 

Mr Mammoliti: Perhaps it would be wise, Mr Chair- 
man, to finish off any questions the committee would have 
and then— 


Mr Murdoch: That’s fine. 

The Chair: Mr Curling, are you done? 
Mr Ramsay: I hope so. 

Mr Murdoch: Yes, he’s done. 


Mr Curling: My colleagues on both sides seem to be 
saying they hope so. I’m just being selfish in my quest of a 
better understanding, and you have covered it. I’m sure, 
as you embellish those questions that are for you, you'll 
satisfy me even more. 


The Chair: Thank you very much, Mr Curling, for 
that thoughtful question. 

Mr Mammoliti: Unlike Mr Curling, I’m actually 
proud of what this committee has done over the last two 
years. I think the fact that we are unbiased speaks for itself 
and I think the relationship we’ve experienced with this 
committee is one to be proud of. I’m proud of what we’re 
doing. I’m not about to take any shots at Alvin. I’ve al- 
ways said he sings like a bird, and I like hearing him. 

Just one quick question, if you don’t mind answering: 
One thing that really puzzles me and frustrates me to a 
degree is the perception the public has of the Ombuds- 
man’s office. The Ombudsman’s office is supposed to be 
the last resort for the public in terms of any complaints 
they have with ministries, yet the perception of a lot of 
people out there is that the Ombudsman’s office is an 
office that protects the government. Would you agree that 
this is one of the perceptions out there? Whether you do or 
you don’t agree with that, I’d like you to tell us as a 
committee what we could do to stop that perception, be- 
cause I know that’s not true. I know the Ombudsman’s 
office is certainly independent, that when it’s time to 
criticize, it certainly does, and when it’s time to rule, it 
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certainly does. What can we do as a committee to stop that 
perception, if that exists? 


Mr Bell: First of all, I’m unable to confirm that it is a 
perception, just because I lack the information. It’s cer- 
tainly not the perception of those I associate with or with 
whom I have discussions about the Ombudsman, but that’s 
probably because those people have substantial insights as 
to how the operation is carried on. 

If that is a perception within the public—and it 
wouldn’t surprise me if it is, because the public very often 
doesn’t differentiate. If it’s funded by public money, if it’s 
funded by the Legislature, it’s an arm of the government 
and people will not bother to make that distinction. If it is, 
then this committee should look very carefully and seri- 
ously at how to assist the Ombudsman in getting the mes- 
sage out that it’s an independent function. 

Speaking from the workings of this committee, to the 
extent that this committee’s operations become known to 
the public, one of the ways is to encourage the Ombuds- 
man to give you some recommendation-denied cases. I 
don’t mean that you tell the Ombudsman, “I want you to 
decide things in a different way,” but if there’s a reticence 
or a reluctance to come forward, I think you need to find 
out about that and do whatever is necessary to eliminate 
that reluctance etc and to encourage the process to con- 
tinue as it did. 


Mr Perruzza: I have a couple of questions, and I'll 
try to keep them very brief. 

The other day I read the act and I too ran into the 
10-year appointment clause, and I found that to be rather 
unusual. In my experience—and I’ve sat on two other pub- 
licly elected bodies, on a school board and on a municipal 
council—appointments generally range anywhere from 
two to five years. Rarely do you see them exceeding that 
range of years. They quite often mirror the life of govern- 
ments or of elections themselves. 

Also, speaking hypothetically now, I’d like to get your 
opinion on two elements of the act. There’s a clause in the 
act that allows the Legislature to remove an Ombudsman 
from office with cause. What does “cause” mean to you? 
What would constitute cause? 


Mr Bell: I think “cause” would have a broad defini- 
tion. If you want to stay within the language of the legisla- 
tion, one of the causes, it would seem to me, would be 
evidence that the Ombudsman is, for whatever reason, not 
carrying out the functions required of the Ombudsman 
under the act. Go to an extreme: If the Ombudsman just 
were no longer exercising discretion to investigate, to do a 
19(3) or to do a 22(3) where there were circumstances that 
any reasonable assessment would conclude that discretion 
ought to be exercised, that perhaps is one. If an Ombuds- 
man became, for whatever reason, physically or otherwise 
unable to do the job of Ombudsman, that is a cause. 
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But “for cause” is a legal term of art. There are many 
legal reasons for dismissing somebody for cause, and I 
would expect that if there were ever consideration of that 
list, you’d revert—or whoever—to the usual common law 
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definitions. I don’t believe there’s any special definition in 
the act. 

By the way, that’s to be compared with some legisla- 
tion in some jurisdictions wherein I believe the Ombuds- 
man is appointed at the pleasure of the Legislature. The 
reciprocal of that, of course, is that when it’s no longer the 
pleasure of the Legislature that can be terminated. 

To say one thing for length of tenure, though, length of 
tenure is generally considered by ombudsmen to be 
equivalent to independence. You can’t tie the position of 
Ombudsman to an election or to the length of a particular 
government, because that ties it to government and that 
would seriously erode the independence. 

So I believe you should have a fairly lengthy tenure, 
but you should have some built-in means—as probably 
already exist—if circumstances are appropriate, to exam- 
ine that tenure. But as I said before, if things are working 
out well, who cares? 


Mr Perruzza: I understand what you’re saying. 
Maybe to expand the point a little, am I to understand that 
“cause” could mean that if you’re requested by the com- 
mittee to appear before it and you consistently refuse to 
appear before it, and in your opinion that essentially is part 
and parcel of any Ombudsman’s list of duties, would that 
in itself be cause? 


Mr Bell: No. You’d have to examine all the circum- 
stances: What was the reason for the request? What was 
the reason for the refusal etc? 

I think this committee would also want to examine, 
perhaps with the Office of the Speaker or Mr Murray’s 
office—this committee, by its terms of reference, has some 
pretty significant powers to call for persons, places and 
things to come before it. Plus—it’s not often used and we 
all would hope and pray that it would never be used in the 
context of an Ombudsman—this committee can always 
call for the issuance of a Speaker’s warrant. Then, if peo- 
ple refuse a Speaker’s warrant, there are certain conse- 
quences of that which flow through the Legislative 
Assembly Act to the Legislature. 

If you got to the point where you could only get the 
Ombudsman to appear before you by the issuance of a 
Speaker’s warrant, then the relationship would have been 
so fundamentally destroyed that I think you’d be looking 
at different things to do. This may be totally inappropriate. 
I hope you’re not or would not ever be in that context, but 
it’s available. 

The committee came close once. Mr Maloney walked 
out of this committee once when the committee com- 
menced an examination and inquiry into a matter that a 
member of his staff had brought to the committee’s atten- 
tion. Mr Maloney adopted the view that it was a matter of 
administration and, “It’s my business and not your com- 
mittee.” The late Jim Renwick was Chair of the committee 
at that time. Mr Maloney made his position known. The 
committee listened intently and then decided to proceed to 
examine into the matter. Mr Maloney and his staff got up 
and left. I believe it’s the second or third report: This com- 
mittee had some very eloquent things to say about that and 
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the language was quite blunt. You might want to have 
reference to that as a guide. 

Mr Curling is right. I do get excited when I talk about 
this committee because it really has done some wonderful 
things. There’s not a lot of reinvention of the wheel that’s 
necessary; you just go back and take a lesson from history. 
As I say—and it was adopted by the Legislature, by the 
way—the committee said very specific things. The bottom 
line was, “Don’t do it again or you’ll put this committee in 
a position where it may have to consider more drastic 
legislation.” It didn’t happen again. 

Mr Perruzza: There’s a last thing I’d like to clear up. 
Again I’m asking your opinion, because I read the act and 
I’d like a few points cleared up for me. If this committee 
were to recommend, for example, changing the length of 
appointment of the Ombudsman from 10 years to five or to 
three, and did that in midterm of an appointment, what are 
the repercussions of that kind of move? 


Mr Bell: I don’t know if that’s a question you want to 
ask in public. You might want to take some legal advice in 
another way. There’s a saying that the Legislature can do 
whatever the Legislature feels compelled to do. I would 
have some concerns that any subsequent legislation af- 
fected the 10-year relationship. I don’t think I should say 
anything more than that. In fact, I’m not going to say 
anything more than that unless you compel me. 


Mr Mammoliti: Or pay you. 
Mr Bell: Well. 


Mr Perruzza: I want to respond very quickly to a 
point that was made by my honourable Liberal friend Mr 
Curling. I’ve sat in the House now for almost two years, 
and quite frankly, of all the bills that have gone through the 
House, the Liberal Party has voted against very few. More 
often than not, they’ve supported the programs and legisla- 
tion that we put through the House, so we often see eye to 
eye. When push comes to shove and you have to put the 
hammer down, that happens, but I think that more often 
than not we get carried away and try to make a show of the 
proceedings of the Legislature. I’m one who doesn’t be- 
lieve in making a show, and sometimes we get carried 
away with that. But we agree very often, and this is an- 
other one of those issues where we see eye to eye. So 
we’re not that far apart, Mr Curling. 


Mr Curling: Oh, I am glad to hear that. 


The Acting Chair (Mr David Ramsay): Thank you 
very much, Mr Perruzza. Committee, as you heard earlier, 
Mr Bell has graciously offered to run through the ques- 
tions that we had submitted to him through our legal coun- 
sel that we would like some advice on. Mr Bell, I’ll give 
the floor to you to do that, and thank you very much for 
this. 


Mr Bell: One of the questions Mr Carrozza asked me 
to give some thought to is, what is required to ensure that 
the Ombudsman is both independent and publicly account- 
able? We’ve touched upon a lot of that already. Let me 
deal with the last part of it. The public accountability is the 
reporting function required of the Ombudsman to the Leg- 
islature and, through the Legislature, to this committee. In 
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my view, any Ombudsman should be ready, willing and 
able at any time to engage with this committee in a consid- 
eration of any aspect of his or her office with respect to the 
accountability issue. After all, if nobody’s watching the 
watchdog, there is, at least in perception terms, a concern. 

As for the independence, the act is already very spe- 
cific: Notwithstanding that the Ombudsman is a servant of 
the Legislature and accountable and reportable to the Leg- 
islature, it is an independent. What does that mean? It 
means the political process not in a direct way engage or 
interfere with the operation of the Ombudsman’s office 
and the exercise of those functions. I would give a very 
serious listen to every time the Ombudsman expressed a 
concern that her or his independence was being threat- 
ened and do what you can to assist, but that doesn’t 
prevent a genuine difference of view occurring from 
time to time between this committee or the Legislature 
and the Ombudsman. 
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I hold the view that the Ombudsman is generally held 
out by those who are familiar with the operation to be 
quite independent. I think it’s perceived by that part of the 
public to be even more independent than the Human 
Rights Commission, for example, or, because it is new, 
even the Information and Privacy Commissioner etc. Other 
than that, I’m not specifically aware that you need to do 
anything more than you’ve already done before, and that is 
to give full and effective support to what the Ombudsman 
does when matters are brought before you. 

The next question that was asked was, should this 
standing committee play a role in the appointment of the 
Ombudsman? Absolutely. I believe that an Ombudsman 
should be appointed by the Legislature, as is the case now 
in the act, but I believe it should be with the advice of this 
committee or after giving full consideration to a recom- 
mendation of this committee. I don’t like to adopt a lot of 
things that happen south of the border in their committee 
system, either in the House or the Senate. But as to the 
appointment hearings that occur from time to time with the 
judiciary and with other senior executive branch members, 
I don’t see anything wrong with that from time to time. 
Again, I think the watchdog, before an appointment, 
should welcome some kind of dialogue with an arm of the 
Legislature. 

The next question—again, this one’s been hanging 
around since 1975—is, what is the proper scope of the 
Ombudsman’s oath of secrecy? Without giving that full 
definition, let me say I agree probably with this Ombuds- 
man and with her predecessors who complained that the 
oath of secrecy is too confined. I believe the only qualifi- 
cation to that oath of secrecy is in a report; in other words, 
the Ombudsman can disclose that which she considers to 
be necessary for the purpose of preparing and submitting 
the report. By the way, that is one of the vehicles through 
which this committee gets access to documentation, be- 
yond your powers to require things to be provided to you. 

I would be in favour of an amendment that permitted 
the Ombudsman, in appropriate, defined circumstances 
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perhaps, to go beyond that. I don’t see anything wrong, if 
it’s exercised properly, with an Ombudsman saying or is- 
suing a press release, for example, that a complaint had 
been received regarding X and that she was going to 
investigate X. I would be concerned if there were disclo- 
sures during the course of the investigation leading up to a 
22(3) report. I think that’s when the system probably has to 
shut down. 

After the 22(3) report, after there is a response received 
from the governmental organization, that’s the time when 
the Ombudsman decides whether to include it in a report 
to the Legislature or not. If that decision is in the affirm- 
ative, ie, it’s going to the Legislature, I don’t have a prob- 
lem with a concurrent discretion to make that fact public, 
rather than wait for the actual printing and tabling of the 
report. The background is continuing and increasing open- 
ness in government, and I don’t have a problem with that. 

The last question I’ve probably answered, and that is, 
what should the role of the Ombudsman be once a report 
has been submitted to the Legislature and referred to the 
standing committee? I believe the Ombudsman has a con- 
tinuing active and positive role to play until the time the 
recommendation is either implemented by the governmen- 
tal organization or this committee or the Legislature de- 
cides not to support it. That’s the end of the road. The 
other end is when it’s done. 

In respect of the other responsibilities—I’ve touched 
upon them—the other aspects of an Ombudsman report, 
ie, organization and operation of the office, again the Om- 
budsman should play a continuing and active role of assist- 
ing the committee in examining into that which the 
committee considers and the Legislature considers it has 
the responsibility to do. 

Beyond that, I have some other things to say with re- 
spect to some of the questions your counsel has prepared, 
but for the convenience of the committee, unless members 
have some other specific matters they want to ask of me, it 
may be more effective if Mr Murray and I worked out a 
dialogue. I could provide him with some input at a later 
time, before the committee has to write its report. 


The Acting Chair: That’s a generous offer. Would the 
committee concur with that offer? Thank you, Mr Bell. I 
want to thank you very much on behalf of the committee 
for your very insightful and thoughtful presentation. I be- 
lieve, speaking for the committee, we all gained from your 
presentation today. I want to thank you and wish you well. 


Mr Bell: Thank you very much. The committee 
should feel free, at any time, if it wants to use me as a 
resource or otherwise as a source of information, I’d be 
pleased to assist the committee. Good luck in what you 
have before you. 

The Acting Chair: Thank you very much. 

I'd like to inform the committee that because of the can- 
cellation of our presenter this afternoon, we will be adjourned 
to 10 am tomorrow morning. The committee’s adjourned. 


The committee adjourned at 1137. 
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STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 26 August 1992 


The committee met at 1016 in room 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): I would like to call 
this committee to order, please. Good morning. I’m Mark 
Morrow. I’m Chairman of the standing committee on the 
Ombudsman. We’re dealing with the review of the Office 
of the Ombudsman, as a motion was passed in the House, 
July 23, 1992, allowing us to do so. 


ONTARIO SEPARATE SCHOOL TRUSTEES’ 
ASSOCIATION 

The Chair: This morning we have appearing before 
us the Ontario Separate School Trustees’ Association. 
Good morning and welcome. You have this morning to 
give us your presentation. I would ask that you, hopefully, 
leave us some time for questions and comments. Begin 
when you’re ready, when you feel comfortable, and when 
you begin, could you please read your name into the 
record for us. Thank you very much. 

Ms Mary Hendriks: Good morning. My name is 
Mary Hendriks. I’m the president of the Ontario Separate 
School Trustees’ Association. In my leisure hours, I think I 
still live in Grimsby, in the riding of Lincoln. 

Mr Patrick Slack: Only a little bit. 

Ms Hendriks: Only a little bit. With me this morning 
is our executive director, Patrick Slack. With your permis- 
sion, I would first like to give a few opening remarks and 
then get into our brief, which I believe is in front of you 
this morning as well. 

The Chair: Please do. 


Ms Hendriks: The Ontario Separate School Trustees’ 
Association represents 54 Catholic school boards in On- 
tario which in tum provide separate school educational 
services to more than 575,000 Ontario students. We appre- 
ciate the invitation and opportunity to make this presenta- 
tion to the committee this morning. 

Your letter of invitation indicated that the Ombudsman 
discussed the possibility that complaints concerning the 
actions and decisions of school boards should be included 
within his or her jurisdiction. Our comments this morning 
therefore will address the issue of school boards as they 
would relate to the role of the Ombudsman. 

Our brief is an examination of the conceptual reasons 
for the Office of the Ombudsman, an office instituted, at 
least in part, to permit a review of bureaucratic and similar 
decisions which are not in a practical or effective manner 
under the review or control of some authority in either the 
political or judicial sense. 

In contrast, currently there do exist practical and effec- 
tive contact and influence by the electorate over the activi- 
ties of the trustees. OSSTA believes that this practical and 
effective influence over trustees does permit the electorate 


to exercise control over the bureaucratic decisions of 
separate school boards. Our brief points out the many 
areas and ways in which this control is exercised and con- 
cludes that an extension of the role of the Ombudsman into 
the activities of trustees is therefore unnecessary and re- 
dundant. 

If I may turn to the brief, we begin by pointing out the 
conceptual reasons for the Office of the Ombudsman. 

There is no body having the-authority to review the 
actions of members of the Legislative Assembly except as 
part of the provincial election process where the electors 
must choose between candidates for office on the complete 
range of current issues, not merely the exercise of arbitrary 
or other unacceptable representational activity. 

In part because of employment protection afforded to 
the provincial civil service, there are practical and statutory 
limits upon the control that may be exercised by the mem- 
bers of the Legislative Assembly to review the actions of 
the civil service in its exercise of authority that may be 
either arbitrary or otherwise unacceptable. The Office of 
the Ombudsman was constituted, at least in part, to permit 
a review of bureaucratic and similar decisions that are other- 
wise incapable of practical and effective review or control 
in either the political or judicial sense. 

In comparison to other levels of government, school 
boards do have a relatively intimate nature of contact. At 
the school board level there is significantly more contact 
and influence by the electorate over the activities of the 
trustee-politicians than is the case at the provincial level. 
At the school board level, this greater contact and influ- 
ence over the activities of the trustee-politicians permits 
the electorate to have greater control over the exercise of 
bureaucratic decision-making. 

Comparative frequency of contact between politicians 
and electorate: We try to point out references to the various 
sections of the Education Act in this particular section. 

Under section 208 of the Education Act, school boards 
are obligated to hold a meeting in December in each year. 
Under section 208 of the Education Act, school boards are 
permitted to hold other meetings at such time and place as 
the boards consider expedient. 

In actual practice, school boards hold regular monthly 
board meetings, and often more, and, in addition, regular 
monthly committee meetings, again often more than 
monthly. Each of these meetings, again in actual practice, 
is advertised to a greater or lesser extent, depending upon 
the community in which the board operates, either by an- 
nouncements to the local ratepayer groups by the individ- 
ual trustees, by statements or paid advertisements in the 
local media, by notices published through the schools op- 
erated by the board and often, in the case of separate school 
boards, by notices published in local church bulletins. 
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Having been invited to attend these public meetings, 
members of the public are generally, almost universally, 
invited to make representation to the boards, thereby par- 
ticipating in many, if not most, decisions made by boards. 
Persons who have objected to a decision made by the trus- 
tees or by an employee of the board are thus afforded the 
opportunity to attempt to, and frequently do, reverse deci- 
sions made by the trustees or employees of the boards. The 
most recent example of this would be the recently publi- 
cized decision of the East York Board of Education. 

Regarding the legal considerations, access rights man- 
dated by the existing statutory provisions, we have broken 
these down into broad rights and specfic rights. 

Under section 207 of the Education Act, school boards 
are obligated to hold their board meetings in public and no 
one may be excluded except for improper conduct. Under 
section 207 of the Education Act again, school boards are 
only permitted to exclude the public from committee meet- 
ings, not board meetings, when the subject matter before 
the meeting falls within the narrow exceptions of security 
of property, disclosure of personal information, acquisition 
or disposal of property, labour negotiations and litigation. 

Under section 123 of the Education Act and section 52 
for public elementary and secondary schools, parents have 
a legal right to visit schools their children attend. 

Under either the Education Act or the Municipal Free- 
dom of Information and Protection of Privacy Act, school 
boards are obliged to give public access on request to their 
records that are not records containing personal information. 

In the area regarding specific rights, under subsection 
8(3) of the Education Act, the Minister of Education is 
required to, and in practice does, ensure that all excep- 
tional children in Ontario have appropriate special educa- 
tion programs available to them. 

Under section 10 of the Education Act, the Minister of 
Education has extremely broad powers of investigation 
into any educational matter in Ontario and may refer any 
matter to the courts for opinion and decision. 

Under section 23 of the Education Act, the parent of a 
pupil or the pupil, if an adult, may appeal the suspension 
of the pupil by the principal. Under section 23 of the Edu- 
cation Act, a pupil may be expelled by a board only after a 
hearing held on notice to the parent of the pupil. 

Under section 24 of the Education Act, the parent 
whose belief that his or her child is excused from compul- 
sory attendance from school is challenged has a right to a 
hearing into the alleged excuse. 

Under section 35 of the Education Act, a parent has a 
right to participate in a hearing, conducted by a special 
committee composed of educators and a physician, into 
whether a pupil is unable to profit by instruction by reason 
of a mental or mental and other handicaps, to make repre- 
sentations to the board which considers the report of such 
committee and to make representations to the special edu- 
cation tribunal if the parent brings an appeal to that body. 

Under the combined effect of Ontario regulation 
554/81 and section 37 of the Education Act, the parent of 
an exceptional pupil, who does or may require a special 
education program, has four opportunities to appeal the 


initial decision of the identification, placement and review 
committee related to the pupil’s proposed program. 

They may request the IPRC to reconsider its recom- 
mendations; appeal to the school board from the IPRC 
recommendation, which board must then appoint an appeal 
board that must include a parents’ group representative; 
appear before and make representations to the school 
board when the recommendation of the appeal board is to 
be considered, and appeal the decision of the school board 
to a provincially appointed special education tribunal. 

Under section 43 of the Education Act, an applicant for 
admission to a secondary school who is denied admission 
by the principal may appeal the denial to the board. 

Under section 265 of the Education Act, where the 
principal refuses to admit to the school or classroom a 
person whose presence in the school would, in the princi- 
pal’s judgement, be detrimental to the physical or mental 
wellbeing of the pupils, the person may appeal to the 
board. 

Under section 266 of the Education Act, the parent or 
the pupil if an adult has the absolute right of access to 
pupil records. 

Under section 266 of the Education Act, the parent, or 
the pupil if an adult, has the absolute right, even as against 
the usual court processes, to control who, apart from the 
educators who require access for educational reasons, may 
examine pupil records. 

Under section 266 of the Education Act, the parent, or 
pupil if an adult, has the right to require the principal to 
correct inaccuracies in or alter pupil records that are not 
conducive to the improvement of instruction of the pupil. 
In the case of refusal to correct or alter, the parent or pupil 
has the right of appeal to the appropriate supervisory offi- 
cer or to a provincial appointee who is required to hold a 
hearing before making a decision. 

Under section 270 of the Education Act, a teacher has a 
right to a hearing before a board of reference in the event 
that the board terminates his or her teaching contract. 

Hearings governed by the Statutory Powers Procedure 
Act: Since much of the foregoing decision-making is re- 
quired to take place at a hearing, the proceedings are gov- 
emed generally by the Statutory Powers Procedure Act, 
thus ensuring a minimum standard of procedural fairness. 

There is also availability of judicial review in decision- 
making. Persons who are parties to such proceedings who 
believe that they have been adversely affected by the deci- 
sions of the board have the right to ask the courts to judi- 
cially review such decisions. 

A recent example of that is a case of parents in the 
Windsor area requesting that judicial review take place to 
challenge the decision of the board, the separate school 
board in this case, which had decided to close some of its 
schools. The ruling in that particular case was in favour of 
the parents, who felt that their suggestion of the board not 
following their procedures was accurate. 

In conclusion, in our opinion, under the Education Act, 
the Statutory Powers Procedure Act and other appropriate 
acts, there was ample opportunity for control over school 
boards by the electorate. We would be most willing to 
attempt to answer any questions that you may have. 
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The Chair: Thank you very much. Questions and/or 
comments? Mr Owens, please. 


Mr Stephen Owens (Scarborough Centre): Just let 
me begin, Ms Hendriks and Mr Slack, by thanking you for 
your presentation this morning. I have the pleasure of 
working with one of your trustees, Carol Devine, on vari- 
ous issues, especially in the area of developmentally 
handicapped students who are in attendance at Monsignor 
Fraser College. She does an excellent job and cares a lot 
for her people. 

In terms of your brief, I guess I’m distilling from your 
comments that you in fact believe that the Ombudsman 
has no place in the schools and in the Education Act. Is 
that the correct opinion that I’m drawing from this? 


Ms Hendriks: In our opinion, we feel that there are 
ample opportunities for the electorate to question the deci- 
sion-making of the trustees. It’s our understanding that the 
Ombudsman does have jurisdiction or has some authority 
over the Minister of Education, and our feeling is that our 
electorate does have the opportunity, through the various 
sections of the Education Act and the Statutory Powers 
Procedure Act, to have recourse to challenge the decisions 
and to question the decisions of the trustees. 
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Mr Owens: The one concern that I have is with re- 
spect to placing matters of education before the courts in 
terms of students who have gone through the IPRC pro- 
gram or students whom the board wants to declare hard to 
serve. First of all, it’s a very expensive proposition for both 
the board and especially for the parents, and I suggest that 
in many cases it would be out of reach. In your view, 
would the Ombudsman not be both a cost-effective and a 
fair way of appealing decisions that the parents and/or 
students may be at variance with, rather than resorting to 
the courts? 


Ms Hendriks: In my opinion, it would be except that 
if the jurisdiction of the Ombudsman were to be expanded, 
there would be a necessary expansion of services that 
would be required to effect that. I understand that there is a 
budget of $9 million at present and a staff of 125. In com- 
parison to that avenue and from our understanding of what 
is now available through the Education Act and through 
the various acts, it would appear that this might be even a 
more expensive way and an unnecessary, redundant way to 
expand the opportunities for the electorate. I think that we 
have at least attempted to point out that there are avenues 
now available that don’t seem to be stumbling blocks. I 
don’t know if our executive director, Pat, would like to 
expand on that. 

We see it as an unnecessary and redundant decision to 
expand those areas of jurisdiction when in fact there al- 
ready are opportunities that have been proven to be effec- 
tive for the use of the electorate in challenging the 
decisions, and we tried to cite some of the most recent 
examples of that. 


Mr Owens: I appreciate your thoughts, and I’ve cer- 
tainly not made up my mind on this issue. You’ve provided 
some interesting food for thought. I’d like to pursue those 
with your association at a later date. 


Mr George Mammoliti (Yorkview): Thank you very 
much for coming out. I appreciate it. For the viewing audi- 
ence, could you please tell us in a nutshell exactly what 
your mandate is as an association? 


Ms Hendriks: In a nutshell? We have a board of di- 
rectors that is composed of 26 trustees from all across the 
province. We attempt to provide services to them, liaison 
for them and with them to the Minister of Education. We 
attempt to address concerns that they may have. We make 
representation to the minister, we sit on various ministry 
committees and attempt to provide a focus at the provin- 
cial level for the concerns of our member boards, in par- 
ticular as they concern Catholic education across the 
province. 


Mr Mammoliti: I assume that there’s a fee attached to 
all of this for the trustees? 


Ms Hendriks: That is correct. 
Mr Mammoliti: What is that fee? 


Ms Hendriks: It is based on the pupil population of 
each of the boards. There is a formula that we have used 
that attempts to provide a fair membership fee for the 
boards to our association, and that helps to fund the services 
that we try to provide on their behalf. 


Mr Mammoliti: I tend to agree with you in terms of 
trustees being a little more accountable to the public. I 
know that first hand because I go to quite a few of the 
meetings, and they certainly have to answer a lot of ques- 
tions and make sure that they do the nght thing. On that 
point I do agree with you. 

But I find that in most areas, parent-teacher associa- 
tions do exist and that’s where they’re usually more ac- 
countable, in my opinion. What about areas where 
parent-teacher associations aren’t active and it’s in the dis- 
cretion of the trustees and the superintendents? What about 
those particular areas? How do you feel about the Om- 
budsman looking into those types of areas? 


Ms Hendriks: I think in any jurisdiction the activity 
of the parent-teacher association will depend on the com- 
munity, the parents, the teachers, the willingness and the 
interest of that particular community to make it an active 
community. Often what we have found is that it takes a 
particular concem or interest that would pique the interest 
and activity of a particular school community. In some 
cases a community is vibrant and very active regardless of 
whether there’s a particular interest. 

I don’t think that even the involvement of the Ombuds- 
man could make a community alive and active if that com- 
munity is not willing and receptive to that. There are 
certainly areas where we feel there could be improvement 
in terms of the communication with parents. All of us are 
aware of that and we try to address that. I think we’re 
dealing in an era, compared to many years ago, where the 
small school community and the focus of the community 
in that school is not necessarily the same as it once was. 
Parents, in many homes, are both working outside the 
home. They’re not quite as able, timewise even, to become 
as active in their school community unless it’s a particular 
area of interest. 
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Mr Mammnoliti: Just for the record, I do agree with 
you on this. The reason I’m asking these questions is be- 
cause I’ve certainly been asked these questions. And those 
are the responses that of course I’ve given. 

But there is one area that I’m concerned about—just 
leave the trustees aside for one second, if you don’t 
mind—because the decision-making that superintendents 
would have sometimes doesn’t necessarily reflect the 
views of the trustees. How do you feel about the Ombuds- 
man getting involved with that level, the superintendent 
level? 

Am I making sense or not? Would you like me to 
rephrase that? 


Ms Hendriks: Are you suggesting that the superinten- 
dents perhaps should be accountable to the Ombudsman as 
opposed to the board? 


Mr Mammoliti: I’m just asking how you feel about 
that. 


Ms Hendriks: I think it could prove quite difficult for 
there to be an agency that might be perceived as interfering 
in the relationship between the supervisory officers and the 
trustees. I know what you’re saying. The public is saying 
that the trustees should be accountable for the decisions of 
the board, and that in their perception, supervisory officers 
sometimes are making decisions that are not necessarily 
the decisions of the board. 

I’m not so sure that’s always the case. I think the board 
needs to be sure that its policies are established and the 
supervisory staff are following the guidelines of those poli- 
cies. Communication is probably one of the critical factors 
in all of that—communication and relations between the 
supervisory staff and the trustees and the board and the 
community. 


Mr Mammoliti: For the record, in terms of expanding 
the role of the Ombudsman, I’m still not convinced there 
isn’t a problem within the office, and I think that expand- 
ing it would probably make it worse. So I thought I’d just 
say that because I’m very frustrated with what’s been hap- 
pening, and I’d like a lot of questions answered. 

We’ll just leave at that, Mr Chair, for now. I’ve got 
other comments to make later. 


The Chair: Thank you very much, Mr Mammoliti, 
for your insight. 
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Mr Alvin Curling (Scarborough North): Thank you 
for your presentation. I should declare immediately that I 
believe in the Ombudsman’s role. I think it’s important 
that we have an Ombudsman in the province. I think our 
problem now is that we don’t have really defined legisla- 
tion showing how it should be properly operated, where it 
should be operated, who’s accountable, rather clear about 
it, and we are in for a wrangle of interpretation of laws and 
who has the powers around here. 

Your presentation focuses really on, more or less, the 
school trustees. As you know, the Ombudsman at least has 
jurisdiction over the Ministry of Municipal Affairs and the 
office also has jurisdiction over the Ontario Municipal 
Board, but the concern is it has no jurisdiction over the 
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municipalities. Therefore, if there are investigations to be 
done, there’s only so much they can do. 

It’s rather contradictory in a way that the Ombudsman 
has jurisdiction in the big Ministry of Municipal Affairs, 
but the other factor that falls within Municipal Affairs is 
that individual, the Ombudsman, has no jurisdiction in the 
school trustees. I just want to put that in place. 

The other part, which I slightly disagree with you on— 
I know you draw a lot of reference to the fact that they are 
already being quite well looked after and controlled under 
different acts, within the Education Act, but we politicians 
through the Parliament are accountable in a number of 
ways. Lest you forget, and of course you know, we have 
the government accountable each day in question period 
by making it accountable for every act, not only itself but 
also through the ministry. That is one of the very effective 
ways. Often, as you see, the government tries to scatter 
away from question period as soon as the heat comes, but 
it is there and it answers the questions to the best of its 
ability, not only in that question period time but there are 
also written questions that are submitted. 

We also have the conflict of interest, which everyone 
has, as an accountability session too. We also have the 
Commission on Election Finances, how we behave, each 
individual, so there is accountability for those provincial 
and federal politicians. 

This committee itself has an accountability too for any 
act. I just want to say to you that there are balances. I see 
there are a lot of reasons why the Ombudsman could be 
looking inside the schools themselves, and I have many 
cases of students who have had a very difficult time 
with—maypbe if I say it in this way, in a simple and practi- 
cal way—erades or absenteeism that they are trying to 
challenge. By the time they appeal it through the process, 
what happens is that each one just confirms what the oth- 
ers say and the parent or the child ends up with the same 
type of decision. I’m just saying that from experience. 

The parent or the student who feels that they are not 
being treated properly, if they take it through, for instance, 
the human rights—they have to file a case and justify it to 
the human rights—and fail, I think they should take their 
case to the Ombudsman. This is to say: “The system itself 
is not working in my favour. Could you investigate?” So I 
would be one who would support that the Ombudsman 
look at those things. 

Now you’re specifically saying the trustees, and I can’t 
see a role that the Ombudsman—the trustee is an elected 
individual—should then start to investigate trustees, and I 
think that’s how I got the drift here because there are two 
ways. 

Maybe I should ask then to explain to me, are you then 
focusing that the Ombudsman should not have jurisdiction 
to investigate trustees or not have jurisdiction to investi- 
gate some of the procedures | just talked about, some of 
the problems a student or parent will have? Could you 
clarify that for me? I hope you get my drift. 

Ms Hendriks: I think what we were trying to provide 
in our brief was an indication of avenues available for 
parents, for the electorate, to challenge the decisions of the 
trustees, the actions of the trustees. The trustees are making 


26 AUGUST 1992 


decisions that directly affect the students, particularly in 
the area we had suggested here, where decisions are made 
about students who have special needs. There is an avenue 
through the appeal process, the tribunal etc, whereby the 
parent who has concerns about his particular child does 
have an avenue, several steps to go through. It may begin 
at the school, continue on through the board level and so 
on at the provincial level. 

We were attempting to address both the accountability 
of the trustees and the concerns of the parent over his 
particular child. Perhaps the area of improvement in that 
process might be one of communication and insurance that 
the parents do know what avenues are available to them. 
That certainly is something I believe a lot of parents aren’t 
necessarily familiar with. Whether it’s at the local level or 
at the provincial level or at the federal level, I’m not so 
sure the general electorate is always aware of the avenues 
that are available to them. 


Mr Curling: I’m finding, though, as I said, that even 
if that parent or student knows the process, still all they’re 
getting is just a copy of the same decision of the level. In 
other words, they go to the teacher, the teacher goes to the 
principal, you appeal it to the principal and the principal 
will say, “Yes, I agree with what the faculty has stated 
here.” The individual will take it to his trustee or the super- 
intendent: “Yes, I agree. I think it is fine.” It’s all each one 
investigating each one, like the police investigating police. 

Therefore, I feel that if someone has taken that through 
the process and is not feeling rather comfortable that justice 
has been done—it may seem to be done, and sometimes 
that cliché never really grabs me anyhow, because the em- 
phasis is more that it seems to be done. But it’s not done, 
and like I said, I want to take it somewhere else. 

If I go to the Human Rights Commission and I don’t 
feel satisfied about that, where do I go? I think the Om- 
budsman is a good place to take it. I don’t believe the 
Ombudsman should be investigating trustees and superin- 
tendents. I think it’s interfering with the process in there, 
but through that process it shows we would be able to 
investigate that decision. 


Ms Hendriks: I’m afraid I’m not familiar with what 
would happen after the Human Rights Commission. | do 
know that many of our parents who do not get satisfaction 
or feel they have satisfaction at the local board level have 
in fact contacted the provincial Ministry of Education and 
pursued their concerns through that avenue. Whether it’s 
always a decision that has supported the decision at the 
local level, I’m not aware. Just from personal experience, I 
do know that there has been that avenue available to them. 


Mr Slack: Just as a quick response to that as well, I 
worked in the educational system and I was a teacher and a 
principal and a superintendent, and through that process 
have sat in all of those different places. I was a student too. 
I do know there are problems and there are indeed difficul- 
ties that you’ve just mentioned that are hard to resolve in 
any of those settings. 

I can recall with clarity, and I know it happens often, 
that teachers are counselled to change their views on 
things, particularly marks of students. It is the junsdiction 
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of the principal to change that, and my own experience is 
that we did many times. 

If the failure rate in the class was unacceptable to the 
view or the philosophy that the principal held, the chal- 
lenge was addressed and changes were made. In my own 
case, I made many of them in the interests of students. I’m 
not sure that’s every principal, but I think it’s the responsi- 
bility of that role. 

Then, as superintendent, you’re often required to re- 
view the decision of a principal in the view of perhaps a 
wider problem within a community, and my experience 
there again is that it is reviewed rather critically and 
often—not often—there are changes made, there are influ- 
ences made that help to change. 

I guess sometimes when a mistake is there, it’s made 
and you can’t back up from it. You have to then correct it 
in the future. You can’t go back to yesterday and do the 
tight thing, because you’ve already injured the student or 
the teacher, or harm has been done. But I’ve come away 
from that experience of being an educator for 35 years 
believing that we did as best we could, and I know we 
failed on some of them. 
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Mr Curling: Mr Slack, you have expressed it exactly 
the way I’ve seen it at times. Most of the cases are re- 
solved in the way you’ve said, with extreme cooperation 
by superintendents and principals, but one or two go 
through. We say we can’t change the law for that, but I tell 
you, one destruction of a life— 

Mr Slack: Yes, I agree. 


Mr Curling: —is just horrendous, and I will be very 
blunt, especially with the minorities. I have a lot of black 
students who are coming to me who have genuine con- 
cems. 


Mr Slack: Oh, sure. 


Mr Curling: Just one shattering of hope, of vision— 
and we’re speaking about one or two. I want to be on 
record that the majority of the principals and superinten- 
dents and teachers are very good, but that one or two just 
destroy a lot of life. Do you feel the Ombudsman could 
play a role here, if that process, as I have described, as we 
go through all that, go through the Human Rights Com- 
mission— 

Mr Slack: My experience has been that the Human 
Rights Commission has been able to deal with those one or 
two, and I can think of the two cases— 

Mr Curling: With that backlog there, I’m not quite 
sure they can deal with it. 


Mr Slack: That might be a problem I don’t under- 
stand. 

Mr Curling: As I said, this is justice denied by not 
being there. The courts are packed up, the Human Rights 
Commission is packed, the Workers’ Compensation Board 
has a big lineup, and I’m not blaming, because people are 
more conscious about exploitation in a rather covert way; 
therefore they are aware of this, just like sexual harassment 
and all that. People are coming forward, but I’m not quite 
sure if it’s being handled, if they can wait that long. 
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Mr Slack: If I may, Mr Chair, just one quick response. 
I think it’s more recent that it seems to have been in our 
educational field. Perhaps they were always there, but 
people didn’t know they should challenge a bad decision 
or an unfair decision. 

My own experience in the last 10 years would be that 
two cases went to the Human Rights Commission and 
resolution in a favourable way to the person injured was 
achieved through the discussion with the representative in 
the city I worked in from the commission office, and that 
recourse resolved those two rather I think wrong decisions 
and injurious decisions to a teacher in one case and to a 
black student in another case. Both were bad decisions by 
the authorities in the school system, but they were chal- 
lenged and they were reversed, so I have more confidence 
that we can do it, but maybe we fail still in some of those 
places. 


Ms Hendriks: I think the point we are trying to make 
in our brief is to recognize that there may be needs. Cer- 
tainly this committee is looking at whether or not the 
Office of the Ombudsman should be the one to address 
those needs. Our suggestion is that in our opinion there are 
avenues that are already available for the education sys- 
tem. If there are some pitfalls, shortfalls, perhaps a review 
of some of those areas would be in order, as opposed to 
providing what we perceive to be a system that might be 
redundant and a duplication of services. I think we’re all 
aware of the concern about that kind of duplication poten- 
tial. 


Mr David Ramsay (Timiskaming): Thank you very 
much for your brief today. I found it very informative 
because it has come to us from a very different point of 
view and a very different angle, primarily targeted at 
whether we should be expanding the powers of this par- 
ticular office. I really agree with your points, and I agree 
with you for two reasons. 

We would have to be very cautious in this committee 
to recommend expansion of powers to any sort of local 
board or agency, because if we do that for one, we Teally 
would be obligated to do it for all. It would seem to me we 
would be creating either a brand-new bureaucracy, which 
is the way I think one would have to go if one went that 
way, and quite frankly today in society we can’t afford that 
and we don’t need it. 

My second point is, I think it’s an obligation on us as 
citizens—not just a right but an obligation—to defend de- 
mocracy. We should be at local board meetings and coun- 
cil meetings with our ratepayer groups or as individuals 
and hammering away if we don’t care for a decision, get- 
ting involved politically, and throw out a council or school 
board if we don’t like its direction, rather than sort of 
taking a lazy route of saying: “Oh, well, we don’t like that. 
We can call this Ombudsperson and we’ll try to get it 
fixed.” 

I can just see the cases coming in. I’m sure we would 
have a service that could be handling double the cases that 
we have today in dealing with the provincial government. 
It’s so much easier, at the local level, to be proactive in 
democratic action than it is with the provincial govern- 


ment. That’s why I see that there certainly is a need to have 
a provincial Ombudsman. Absolutely. 

But if we start having somebody looking over the 
shoulder of every board and agency now—and we’re talk- 
ing children’s aid and the hospital board—I mean, there 
are hundreds of these boards. There are 760-odd munici- 
palities across Ontario. We may even double the bureauc- 
racy of what we have today because of all this, and people 
will just say—it’s so easy —“Just call the Ombudsman.” 

I think we’d have a real mess on our hands. It’s much 
more difficult for people to deal with the bureaucracy at 
Queen’s Park, being such a large province and such a large 
bureaucracy, and we need a very strong Ombudsperson as 
the watchdog, for sure. But if we open that up to looking at 
every local board and agency, I think it would be wrong. 
So I just want to say this morning that I agree with you. 

Ms Hendriks: Thank you. 

Mr Bill Murdoch (Grey): I just want to echo what 
Mr Ramsay just said. I also agree with your brief. I can see 
where maybe Mr Curling has had some experiences, and 
there are some problems in some areas, but I don’t think 
we can have everybody running off to the Ombudsman. | 
think the office was set up to govern ministries here at 
Queen’s Park. They do their jobs and they’ll look after 
affairs of trustees. 

I’m a past councillor and reeve of a township and I 
certainly wouldn’t want to have the Ombudsman chasing 
after municipalities all the time. We have enough trouble 
as it is now trying to do our job. I don’t think we’d want to 
have another one over our heads. I don’t need to go on and 
on, because David wrapped up pretty well and Alvin is 
sitting right here beside me. But I just want to tell you | 
agree with your brief. I thank you for bringing it to us. 


Mr Curling: Mr Chairman, I don’t know if you want 
a rebuttal to that. 


The Chair: No, I don’t need a rebuttal, Mr Curling. 


Ms Margaret H. Harrington (Niagara Falls): What 
we’re talking about here is adequate checks and balances, 
and you’re saying the system that is in place now is ade- 
quate. I did have a couple of questions with regard to that 
system you have in place now that arise directly from your 
brief. 

First of all, your premise at the beginning that elected 
officials are certainly answerable at an election, J think we 
all understand that part of it. Of course the situation I think 
we are talking about is between elections, particular deci- 
sions, individual items which may not be reflected at elec- 
tion time that have to be dealt with in between. 

One such mechanism for dealing with these reviews of 
decisions that you mention on the last page is what you 
call a board of reference. It says, “A teacher has a right to a 
hearing before a board of reference in the event that the 
board terminates his or her teaching contract.” Can you tell 
me what that is? 

Mr Slack: What a board of reference is? I can give 
you the exact definition. When a teacher is in jeopardy in 
terms of some decision made by the board that has em- 
ployed that teacher, has dismissed the teacher, and the 
teacher believes it’s an unjust or unfair decision, he or she 
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may appeal to the minister to have a board of reference 
hearing to challenge the board’s decision, explain the posi- 
tion of the teacher and reverse, if possible, the decision on 
that teacher’s employment. It’s usually employment, I 
think, that they are dealing with. 

Ms Harrington: So what I’m gathering is that the 
person will have to appeal to the Minister of Education. 


Mr Slack: There’s a section in the act which directs 
you how to do this. It’s not a difficult process, because it’s 
really looked after by the representative for the teacher, 
which could be his or her federation that would in fact 
challenge the decision of the board for the teacher and 
carry that forward as an association would perhaps for a 
member of its association. 


Ms Harrington: So these would be people who are 
appointed by the minister. 
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Mr Slack: There is someone appointed to hear that. I 
don’t know the status of that person in terms of back- 
ground, but there is an appointment made to hear the case 
of the teacher’s complaint against the decision and to 
judge that decision. 


Ms Harrington: And that’s called a board of refer- 
ence. 


Mr Slack: That’s a board of reference. 


Ms Harrington: I wasn’t aware of that before, and I 
was a teacher. 

On page 3 you talked about the exceptions to a school 
board meeting being open to the public and/or parents etc. 
You mentioned five items which are the exceptions. My 
question is, what about staffing matters, personnel matters? 
Are they closed meetings? We’re talking about hiring, 
firing, this type of thing, because I am aware that the pub- 
lic has been told that it was not to be there at such a type of 
meeting. 

Ms Hendriks: That is included under the section “dis- 
closure of personal information.” 


Ms Harrington: So “personal” would also mean 
“personnel”? 


Ms Hendriks: Personnel. 
Ms Harrington: Thank you very much. 


Mr Owens: Just in terms of some of my friends oppo- 
site, I’m not sure that I agree totally with some of their 
comments. In my view, a person going to the Ombuds- 
man—and I stated earlier that I haven’t made my mind up 
in this situation; I would not see every Tom, Dick, Harry 
and Jane coming to the board—would be going for more 
esoteric reasons than simply: “The child was told to stand 
in the corner. We don’t think that was an appropriate type 
of punishment,” and blah, blah, blah. 

When I look at some of the comments you’ve made in 
your brief, the thing that troubles me is again if, in the 
view of the child or the parents, they disagree with a deci- 
sion—for instance, on page 4 of your brief, section 43 of 
the act, “an applicant for admission to a secondary 
school,” blah, blah, blah, “by the principal may appeal the 
denial to the board.” What happens if, in the view of the 
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parents—it’s the third-from-the-bottom comment—they 
disagree or the child disagrees with that decision, so they 
go to the board and the board turns them down? 

Mr Slack: My response to you would be that they still 
have recourse. They cannot be denied admission to a sec- 
ondary school, and anyone who presumes they can do that 
would be challenged by the superintendent, then by the 
parent going directly to the board. If the board didn’t 
understand its responsibilities, they could go beyond that 
again to the ministry through the regional office, or a letter 
to the minister directly is always answered. I think those 
things are challenged rather effectively by parents and by 
students. Principals, in my experience, are quite wary of 
that inability that they may want to exercise at times. 

There are reasons later, when a student is in your 
school and becomes, in effect, a detriment, as it says, to the 
wellbeing of the students, a clear decision can be made 
about his or her not being in the school for a period of 
time, the suspension, and if in fact that does not influence 
the change that’s needed on the behaviour, an exclusion or 
an expulsion from the school, again a decision by the 
board itself, can limit that student’s ability to go to school 
in that jurisdiction. 

Mr Owens: Sure. Would your group not perhaps, if in 
fact you were covered, use decisions by the Ombudsman 
to lobby the government for additional funding, especially 
for the children with special needs, if the Ombudsman 
declares that the child is not being served properly, blah, 
blah, blah? Would you take the decision to the Ministry of 
Education and say: “Look, the decision has come out. We 
need the money to put this particular program into place 
for that child, or children of a similar nature”? 

Ms Hendriks: Is that not an area where the local 
member of provincial Parliament would be the direct con- 
tact for the parent? 


Mr Owens: Absolutely, but sometimes we need help 
as well, no matter which side of the House we sit on. 


Ms Hendriks: I’m sure in those instances there have 
been occasions when the local trustees or municipal coun- 
cillors have met with the local MPPs, as I’m sure all of 
you are aware, and attempted perhaps to go together to 
whomever to lobby. 

Mr Owens: Absolutely, and as I mentioned, I’ve been 
working quite closely with Carol Devine on Monsignor 
Fraser College, and the separate school funding issue as 
well. So yes, that interdigitation has taken place, but again, 
in terms of just that extra push, perhaps while politically 
we may be on side, the bureaucrats may need that little 
extra demonstration of need. 

Ms Hendriks: I guess that’s an area where this com- 
mittee would have to determine whether there’s extra as- 
sistance that’s required of the Ombudsman. I think the 
point we’re trying to make is that we think, in our opinion, 
there are— 

Mr Owens: I’m trying to help you out here. 

Ms Hendriks: I'll take the help. 


Mr Owens: Just a question to counsel: On page 4 of 
the brief, the third point from the top, “Under section 35 of 
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the Education Act,” I wonder if we could check to see if, 
under the consequential amendments to various pieces of 
legislation as a result of the Advocacy Act, substitute deci- 
sion-making and consent to treatment, whether in fact this 
is going to have an impact on this section of the act with 
respect to advocates in the schools. 


Mr Paul Murray: Yes, I can examine that question 
and get back to the committee. 


Mr Owens: We’d certainly appreciate meeting with 
you at some point as well. 

Mr Paul Klopp (Huron): Good morning. I find this 
very interesting. I take out of my experience that the Om- 
budsman is there for the last resort. As a farmer and what- 
ever, I know there were people even at the Ministry of 
Agriculture and Food who felt that they had gone through 
all the hoops. They want an avenue and it’s there. 

I think earlier you answered part of this first question 
that I have, but I’d like a little more clarification. There are 
always cases, no matter what, where I’ve gone every ave- 
nue and I still don’t agree with the decision. I’m also a big 
enough person to recognize that if 12 people have told me 
I’m wrong, maybe I’m wrong. But it’s a democratic right 
that I can keep asking if there’s another avenue. That’s a 
personal opinion here. 

Roughly how many cases—and I don’t expect you to 
know there were 142 in the last 10 years or anything— 
have you had where the client, no matter who it is, has 
really gone through all the hoops that you have shown here 
and still not been satisfied or understood the answer 
maybe? Do you have that number at all? 

Ms Hendriks: I’m afraid I don’t. Do you have any 
numbers? 

Mr Slack: I can’t give you a number, but I can give 
you an impression of that. 

Mr Klopp: Yes, maybe that’s the way I should do it. 

Mr Slack: It seems to me that a number of people are 
like you. They aren’t satisfied, but they will accept the 
judgement that is placed on them by a number of judge- 
ments. Repeatedly finding that they are in agreement 
sometimes convinces them: “Maybe I am misunderstand- 
ing,” or “Nobody else understands me.” I don’t know par- 
ticularly if that’s it, but I often feel that the decision is a 
compromise to meet both needs, of institution and of indi- 
vidual. 

Mr Klopp: I guess my question is a feel of, even after 
all that’s been done, how many have gone on and still tried 
to beat as many drums as possible, no matter what. 

Mr Slack: In my own experience, my response before 
was that there are two particular cases that I can recall— 
three, I had better say, because a board of reference as 
well—that have gone right to that limit, and two of them 
went to the Human Rights Commission. The individual 
was addressed and the needs were readdressed there. So 
they saw it differently than had all the people preceding 
that. 
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Mr Klopp: That leads into my second question. I get 
a feeling from this that what you’re saying today is—and 


maybe it comes out of other questions and answers that 
you’ve given—that the Ombudsman is not the place to fix 
human rights issues, that one is too many. It’s like dying: 
Once is enough; it’s pretty permanent. It’s too bad. 

But your feeling is that the Ombudsman’s job is here, 
continuing with the Human Rights Commission and mak- 
ing sure it’s doing a good job. You’re satisfied that if 
you’re putting money into this, it’s the way to go for the 
one case and one too many that is there that shouldn’t be 
backlogged; also the employment equity, the Advocacy 
Act. Where I come from, it seems we have a pretty open 
mind on a lot of issues, but there are people who have 
biases and there should be avenues where they should go 
to have their day. It might even be me they’re taking and 
hauling in front of—I’m big enough to understand that too. 

Is that what you’re saying, to continue and get those 
routes going? The Ombudsman is not the avenue to take 
for human rights, all those cases? 

Ms Hendriks: | think what we’re basically attempting 
to say is that in our opinion there are ample opportunities 
and avenues available, through existing acts, for the ac- 
countability and control over the decisions and actions of 
school boards, and that if in fact there is a need to address 
any particular concerns, rather than expanding the role of 
the Ombudsman or any other level of bureaucracy, perhaps 
the review of those existing acts would be in order. 


Mr Klopp: The Human Rights Commission was one 
thing that was backed up. In one of my first jobs I had four 
or five people, not on education but on other issues in their 
lives. I know the minister has been working hard and this 
government has been working hard to get it on track. 

Employment equity: One says, “Why do we need to 
gently shove people to realize that there are many people 
to hire?” One of the things I’ve come to realize is that if all 
groups of the world are kind of working in the neighbour- 
hood, one doesn’t have where it has to go as far as human 
rights; it gets resolved earlier because people are meeting 
in other groups long before and recognizing the problems 
and reaching a settlement. I think we are working on those 
things, and I agree a lot more with where you’re coming 
from, personally. I see where you’re coming from. 


Ms Hendriks: I think if I may, Mr Chairman, in our 
examples that we tried to cite of recent decisions or 
changes in decisions, we tried to point out that in our 
opinion, school boards are very much in the forefront of 
the accountability process because they are in the local 
community. 

In the recent decisions that provided a reversal of deci- 
sions—and I believe at least one of those perhaps led the 
Ombudsman to make a statement that there should be an 
expansion of powers—we tried to point out that there was 
in fact a reversal of a decision in both of those cases, 
which presumably will be in the best interests of the elec- 
torate, be they the parents, the ratepayers or the children in 
the system. We are simply trying to suggest that, in our 
opinion, those avenues are already in existence, and we 
would caution against a duplication or a redundancy of 
powers. 
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The Chair: Mr Hansen, do you have a comment or 
question? 

Mr Ron Hansen (Lincoln): Yes. Ms Hendriks, wel- 
come to Queen’s Park. You’ve done a good job repre- 
senting Lincoln as a trustee. 


Ms Hendriks: Thank you. 


Mr Hansen: I receive very few calls. I represent 
about four independent school boards and two private 
schools, so I have enough boards to meet with and I have 
to share my time. 

The biggest problem I’ve found with parents and the 
education system is communication. Instead of talking to 
the principal, they would come to my office because 
they’ve got a problem with the teacher. I don’t interfere at 
that point, but I say, “Let’s get a hold of the trustee.” The 
trustee gets involved at that particular time, which saves a 
lot of problems. 

I believe one of my colleagues on the other side said 
that maybe the Ombudsman should come in at the point of 
looking at the superintendent. That is the wrong position in 
which to come in if you’re going to use the Ombudsman. 
That would make the trustees not accountable to the 
people who elected them to carry on their job of keeping 
the superintendent in place, so I disagree completely. 

I have some concerns at the very end. There wasn’t an 
answer on how many get to the judicial decision; I think 
there can be a lot of work done before that, compromises 
and everything else. If it comes down to a judicial review, 
I think that would be the only spot where there would be a 
choice: There would be the avenue to go to the Ombuds- 
man or go to the judicial. It could be that it would be 
cheaper to go to see the Ombudsman than it is to get into a 
court case, so I think that, if any area, that should be the 
area that would be open. Would you like to comment on 
my remarks? 

Ms Hendriks: I guess it would have to be the role of 
this committee to compare the role of the Ombudsman in 
that particular situation as compared to the existing avenue 
of the judicial inquiry; compare the cost, compare the effec- 
tiveness, compare the availability. I really don’t have the 
experience and knowledge to know just what those com- 
parisons might be, and I guess that’s where we were sug- 
gesting that perhaps a review at that level of the existing 
avenues of recourse might help this committee determine 
whether that is still the best avenue to consider. We are 
suggesting that it is, but we are not privy to the kinds of 
information you may have to actually compare the role of 
the Ombudsman in that particular situation with the judi- 
cial avenue. We’re simply stating that we wouldn’t want to 
suggest anything that would be a duplication or a redun- 
dancy of an existing recourse for the electorate. 

The Chair: Mr Perruzza, I understand you have a 
brief comment or question. 

Mr Anthony Perruzza (Downsview): | understand 
that time is short, Mr Chairman. I’ve read quickly through 
this brief and I notice a pet peeve of mine, which you 
addressed rather substantively. It has to do with pupil ex- 
pulsions from school. It’s something I grappled with long 
and hard when I sat on a school board. It’s something I 


didn’t agree with then, and agree with even less now. I’ve 
never believed that the solution for a problem student is a 
three-day, five-day, 10-day—I believe at that time the 
maximum was a 15-day suspension; to just send them 
home and have them wandering around the streets for 10 
or 15 days while their classmates are continuing in their 
education. Lord knows, we expend billions of dollars 
every year to educate our students, and that denies them 
the education. We don’t do a service either to them or to 
society at large by simply refusing their admittance in 
schools. 

I agree that at times you need some disciplinary meas- 
ures to be able to discipline students, but I’ve never be- 
lieved that expulsion is the way to do it. I remember the 
long lists of expulsions at the school board, that we ap- 
proved on a monthly basis, for five and 10 days. In my last 
year there, the rather lengthy expulsions probably domi- 
nated the list, rather than the short two or three days. 

The way it happens is that you get expelled and then 
two or three weeks later that expulsion is reported to the 
board. You’re sent home; you’re not admitted back in 
school, even if you appeal it. Then what can happen is that 
the board can review the decision made by the local princi- 
pal, and I suspect in some cases the superintendent, and 
remove that red flag from a student’s file or from a stu- 
dent’s history. But those three days or five days or 10 days 
they missed educationally will never be given back, even 
if it’s the decision at the board or at the tribunal that the 
expulsion was in fact wrongfully administered. 

I guess it’s more of a question. What would be your 
suggestion to us that would allay some of the concerns 
I’ve just outlined? 
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Ms Hendriks: Thank you for sharing that concern. As 
a parent and a trustee, I share your concern as well. I 
would agree that removal of a student or exclusion of a 
student from the school is not necessarily the best alterna- 
tive in the interests of education of that student. 

I would like to think that expulsions and suspensions 
are not handed out easily and that there has been much 
thought given in most cases before that particular avenue 
is taken. I can recall, as a trustee, sitting on several com- 
mittees where the alternative learning process has been 
used to determine what is the best alternative for some 
students. There is that avenue available to the schools to 
look at the particular needs of that student. I can recall that 
my personal involvement in that kind of session, whereby 
the parents and the students and the staff are involved, has 
almost been at the judicial level. It has been a moving 
experience for me as a trustee and for the parents and 
students involved, and often a solution is found for those 
students that meets their particular needs. 

In terms of the expulsion and suspension program, 
there has to be, I believe, that avenue open in extreme 
cases. It’s been my experience as a parent that staff has 
been open to discussion about the particular needs of my 
children in terms of dealing with discipline, and I think in 
the majority of cases those kinds of situations are ad- 
dressed by communication and consultation. 
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I think you are pointing out extreme cases, and those 
are more difficult to handle. I’m not so sure I understand: 
Are you saying that perhaps the Ombudsman should have 
a role to play in that particular situation, or is it simply a 
question about whether the suspension or expulsion is an 
appropriate punishment? 

Mr Perruzza: A little of both: One in hundreds, 
maybe even thousands, at the board level in terms of an 
appeal, and that’s simply to remove a notice from a file. 
That’s not to recoup three or five or 10 days’ worth of 
education and instruction. 

In the way expulsions are handed out, the decision is 
made unilaterally by the principal locally. I know of a case 
where two students were expelled simply because they 
were hanging around the hallway after a soccer practice 
late at night, and someone else made a wisecrack about 
breaking into lockers. I know the kids who were involved 
and they were two good kids, but apparently there had 
been a break-in in one of the lockers the night before or 
several nights before. The vice-principal, being within ear- 
shot of those comments, immediately moved out into the 
hallway and expelled the individuals who were in the hall- 
way—no hearing, no reasons required. 

I understand that in some cases you need to make an 
example of some students in order to set straight the oth- 
ers. Those students basically had no recourse: “Stay home. 
Yes, you can appeal it to the board three weeks from now,” 
but all that’ll do is remove the suspension from their file. 
That isn’t going to replace the instruction they missed, the 
three or five days or whatever that they missed of school. 
Boards have been very reluctant to deal with this issue in 
terms of their appeal. 


Ms Hendriks: I would like to ask Mr Slack to speak 
of his personal experience in this regard. 


Mr Klopp: Getting kicked out? 
Interjections. 
The Chair: Can we have order here, please? 


Mr Slack: We tend to use two words there, “suspen- 
sion” and “expulsion,” and they’re quite different actions 
by an authority in a school system. One of my comments 
would be that I think we have moved forward in that area 
of social adjustment or personal adjustment for students. 
Some need to be helped to meet some expectations of 
schools, and they’re usually fair expectations. 

There’s a code of conduct which has been developed in 
all Catholic schools. I believe it’s a provincial regulation 
that there be a code of conduct which outlines the behav- 
iour, to allow learning to occur for others as well and the 
consequences of not doing that. 

Usually, there’s a series of developmental steps to- 
wards a suspension. I don’t like ever hearing about them 
being arbitrary and instantaneous, because that in my view 
is a totally inappropriate use of authority or power. That 
isn’t a learning experience, of any positive consequence at 
least. I would say from experience that it’s the last resort. 
Sometimes it’s the only way to create the crisis that will 
begin the change, to send the boy or girl home and say, 
“Bring your mom back with you,” if there is a mom or 


dad, and sometimes that’s what you find out. You don’t 
know anything about this. 

You’ll say, “Well, we should know.” It’s difficult some- 
times for one principal and two vice-principals and 50 
teachers to know all of the events of 1,000 or 1,200 stu- 
dents. They are the most active and the most growing part 
of our society, ages 13 to 18. It’s a challenge to run a 
school, and often I think mistakes occur. But this code of 
conduct has offered staff a way of seeing the steps towards 
solution, and sometimes the final step is that we’ve got to 
send this boy or girl out of the school. To do it because 
they’re in the wrong place for one moment I think is just 
silliness, and I can’t imagine that being a very common event. 


The Chair: Thank you very much, Mr Perruzza. 


Mr Perruzza: But when school boards—and this 
leads into my question, Mr Chairman. 


The Chair: If you make it brief, please, Mr Perruzza. 


Mr Perruzza: When school boards refuse, or do not 
deal fairly with appeals that are made to the board eventu- 
ally, basically students have no recourse to seek fairness. 

Mr Slack: I hope that’s based on the board having 
preplanned consequences for actions and having approved 
codes of conduct in its schools. A suspension is a legal 
responsibility, I would want to call it, or legal right of the 
board to exclude a student from something that is injurious 
to the rest of the school. That’s usually what I believe is 
the basis for having to draw the student out of a social 
context. 

I don’t know that it’s injurious; it’s embarrassing and 
it’s frustrating and it angers a person. I do feel, though, 
from a long list of recalls in my mind right now, that it 
helps sometimes to bring the student to a point of decision. 
I hope it’s not done angrily. As a principal and a parent too, 
I went through it with my son being suspended from 
school; I was the principal of another high school, and it’s 
quite an event for a principal to have to address another 
principal as a parent. I think I understood what he was 
trying to do; I didn’t feel very good about it, but I think 
feelings and thoughts are different in this case. 

I’m not trying to support suspension, but I believe that 
the authority of the school to protect the nght of other 
people there to learn is important, and sometimes creating 
crisis can help to change a boy or girl from more destruc- 
tion to a more positive behaviour, and suspension helps in 
that case, once in a while. It shouldn’t happen to a person 
five times in a week or five times in a year. Something 
hasn’t been solved. 

Ms Hendriks: Might I suggest that in those particular 
instances a parent would probably be most welcomed at a 
meeting of the board to discuss the perceived inappropriate 
use of a line of authority. I think that has happened in some 
cases and has been addressed. I don’t think we need the 
Ombudsman to address those situations. 

Mr Perruzza: What my concern is— 

The Chair: Thank you very much, Mr Perruzza. 


Mr Perruzza: My last comment, Mr Chairman. My 
concern is that they haven’t received that kind of faimess 
at the board. Trustees don’t have the time or often there are 
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too many of them to really familiarize themselves with a 
particular case, and they’re basically at the mercy of the 
reports that are generated by the staff and by the principals 
and superintendents. The hearing, in my experience, hasn’t 
been fair. I think there should be, in those particular in- 
stances, some other level of appeal, of recourse for those 
students. 

The Chair: Thank you very much, Mr Perruzza. Ms 
Hendriks and Mr Slack, I want to thank you for taking the 
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time out of what I know is your very busy schedule this 
morning to come and see us. Your presentation was very 
thoughtful and very insightful. 

Ms Hendriks: Thank you for the opportunity to have 
appeared on behalf of our association. 

The Chair: This committee stands adjourned until 2 
pm this afternoon. 


The committee recessed at 1131. 
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AFTERNOON SITTING 


The committee resumed at 1410. 


GAIL MORRISON 


The Chair: Can I call this committee to order, please. 
Good afternoon. I’m Mark Morrow, chairman of the stand- 
ing committee on the Ombudsman. We’re here reviewing 
the operations of the Office of the Ombudsman. This after- 
noon we have appearing before us Gail Morrison, former 
director of the investigations office of the Ombudsman. 

You have approximately an hour for your presentation. 
If you would, please leave some time so that the members 
can ask you questions and/or make comments. Begin when 
you feel comfortable, and although I’ve stated your name 
into the record, could you please also do so. 


Ms Gail Morrison: Good afternoon, committee 
members. My name is Gail Morrison. 

It’s in Some ways very nice to be back in this room. I 
spent quite a number of hours in this room before the 
Ombudsman committee a number of years ago in my capac- 
ity as director of investigations at the Office of the Om- 
budsman. 

I am no longer with the Ombudsman’s office, and be- 
fore I begin I would like to make a few comments to stress 
to you that I’m here absolutely for my own purposes and 
to express my own views. Nothing I say really is related to 
anything that’s specifically going on at the Ombudsman’s 
office, because I’m not informed about that. I have no 
particular views on that. But I felt, as a citizen, that it was 
important that this committee have as much information as 
it could have about the operation of the Ombudsman’s 
office and the way this committee has in the past related to 
the Ombudsman. I thought it was an important opportunity 
for me to express my views, which many people don’t 
agree with but which in fact I hold strongly, about the 
importance of the office and about the way in which I 
think the Ombudsman and the committee could best work 
together. 

As I say, I’m a very strong supporter of the Ombuds- 
man concept. I think with the very large bureaucracy that 
we now have and the problems people have in under- 
standing the way in which they relate to government, the 
Ombudsman’s office can provide a very valuable link for 
the government, for the bureaucracy, for the regulating 
agencies, to the citizens of the province. 

I have not had the opportunity to see the other presen- 
tations which have been made to your committee, so I 
apologize in advance if I make comments which are repe- 
titious of things other people have said. I did see some of 
Professor White’s presentation. That’s the only one I had 
an opportunity to see, and many of the things he said are 
things with which I agree strongly. There are very few 
things he said that I didn’t agree with, and those will per- 
haps come out in our discussion. 

I understand you had the former counsel for the Om- 
budsman committee, Mr John Bell, here, I think yesterday. 
Mr Bell of course is a very experienced person with the 
Ombudsman committee and, I’m sure, gave you all kinds 


of valuable insight into the way the committee has oper- 
ated in the past. Since we coincided in time in our dealings 
with the former committee, there may be many things that 
I say which are repetitious, so I ask for your indulgence in 
that respect. 

I think the usefulness of the committee is the first thing 
I would like to approach. I have said I found the Ombuds- 
man institution a very useful one. I want now to address 
the views I have about the usefulness of the committee. 

I provided to the clerk a copy of an article I wrote on 
the relationship between the Ombudsman and the standing 
committee. This was an article I did in an academic set- 
ting, so it’s a little dry and not particularly exciting read- 
ing; no pictures. In some ways, my views are not all 
exactly the way they were when that article was written, 
which was a couple of years ago, but I think some of the 
examples in that article do suggest the way in which the 
Ombudsman has in the past been very much helped by this 
committee, and I would just like to run through a few 
specific points about the way in which I think this commit- 
tee can assist the Ombudsman. 

The first are the recommendation-denied cases. I think 
the committee has, in the past, been able to assist the Om- 
budsman in correcting matters which could not otherwise 
have been corrected by agreeing with the Ombudsman’s 
recommendation and making a recommendation to the 
governmental organization that the Ombudsman’s recom- 
mendation be implemented. That has often been a struggle 
in the sense that it has taken several days, perhaps, of 
presentation of the Ombudsman’s view and the ministry’s 
view to this committee, and the committee members have 
struggled with the rights and wrongs of the recommenda- 
tion and in the end have made their own recommendation 
about how the matter should be settled, whether it should 
be implemented or not. In many cases it has been an im- 
mediate effect; that is, once this committee has accepted 
the Ombudsman’s recommendation, the governmental or- 
ganization has been very quick to implement it. 

Those are the rare cases in the Ombudsman’s office. 
They are very few and far between, but they are the ones 
in which the Ombudsman feels strongly enough about the 
governmental organization’s wrongdoing or failure to act 
reasonably that he or she feels the matter should be taken 
for the full distance and that something should be done 
about it. 

Sometimes the Ombudsman’s recommendations in- 
volve policy which should in fact be subject to the political 
process. I think that in a democratic state such as ours, it’s 
not acceptable to have an appointed official deciding broad 
policy issues which we expect to be decided through our 
political process. I think in those cases the governmental 
organization may resist the Ombudsman’s recommenda- 
tions because it feels that the recommendations involve a 
policy change which is not within its mandate to make or 
that is not in line with the policies under which it operates. 

Here the committee’s review provides the first step in 
bringing this into the political arena, and I think its referral 
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of the matter to the Legislature may result in a more thor- 
oughgoing political review if that turns out to be necessary. 
It’s difficult to give good examples that don’t seem trivial 
without actually going back to facts of cases that I remem- 
ber. But there are often broad policy implications to com- 
plaints brought to the Ombudsman such as, say, coverage 
under an insurance scheme or some kind of decision of 
that sort. 

As you’re aware, of course, the committee is made up 
of members of different parties. If, for example, those par- 
ties had been elected on very diametrically opposed slates 
on a particular policy, then it seems to me when a question 
arose at this committee about that policy, it would be nec- 
essary for those members of this committee to be faithful 
to their party’s position on that particular policy. In that 
case, the Ombudsman, having brought the matter here, 
provides a forum for the political process to take over and 
decide what might be an important policy matter either 
right here or, if that’s not possible, by referral to the House. 

That particular role of the committee is one I see as 
being important but one with which many of my col- 
leagues disagree, so I should say it’s a very personal view 
of mine that there is a place for politics in this committee. I 
think you read a lot about the apolitical nature of this 
committee and what a wonderful thing that is. Indeed, in 
many of the cases it’s very sensible that this committee 
doesn’t divide on party lines, because what it’s looking at 
is not a political question; it’s a question of whether bureau- 
crats acted properly or whether there was a mistake of fact 
of some kind in the original decision. In those cases, I 
quite agree with all those people who say that the apolitical 
nature of this committee is a very good thing, because it 
means these matters can be settled and thought about in a 
cooperative and, I think, in a very useful way. But I do 
think that there is a place for political decision-making in 
the committee on some kinds of questions which involve 
government policy. 
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Another way in which the committee is very useful is 
that ministries or government officials on boards, who- 
ever’s making decisions affecting the public, knowing that 
a particular act or decision they have made has been found 
by the Ombudsman to be unjust or unreasonable or wrong 
and that they may receive specific public scrutiny at the 
committee, may give the matter some serious thought. | 
think the committee, as a kind of last resort for the Om- 
budsman, lends weight to the recommendations he or she 
makes and makes the governmental organization give very 
serious thought to her recommendations. Without some 
last resort, there may not be very much that presses the 
governmental organization into fixing the problem. There 
is a report, a written report of the Ombudsman, and the 
written report of the Ombudsman is a very valuable tool to 
the Ombudsman’s office, but in my experience in the Om- 
budsman’s office, it was often the idea that the committee 
would actually look at the recommendation and discuss it 
and ask questions about it and be interested in it that was 
just the thing that was needed to make the governmental 
organization go back and say, “Maybe that wasn’t just 


what we wanted to do.” I think the committee has a role to 
play, just by existing, for those types of cases. 

In another way, even further back, I think bureaucrats 
who become experienced with the Ombudsman’s process 
and know the consequences of a careful review by the 
Ombudsman—that that review could lead to a possible 
public airing of their decisions—may make their decisions 
more carefully in the first place, which I think is one of the 
major advantages of having an Ombudsman. 

There has been some discussion about the committee, 
what the committee really is. In my view, the committee is 
a representative of the Legislature. The Ombudsman is 
appointed by the Legislature. In my view, she is the ser- 
vant of the Legislature and the committee is the repre- 
sentative of that Legislature. That’s my own view of the 
relationship between the Legislature, this committee and 
the Ombudsman. 

I believe, however, that there are things this committee 
should not ask of the Ombudsman. I believe they should 
be very, very cautious in going behind her decisions on 
cases in which she does not support the complainant. I 
believe that this Ombudsman is a last resort and that there 
can only be so many last resorts. Especially, I think, in a 
period of fiscal restraint, we ought to be trying to put our 
resources to the best possible use and we have to be care- 
ful that we don’t give the squeaky wheels all of the grease. 

I think the Ombudsman acts as the last resort for com- 
plaints. Most of these people will have had access to a 
number of other appeal mechanisms. In fact there’s some 
question about the extent to which the Ombudsman should 
exercise her discretion perhaps not to investigate cases in 
which people have had a dozen different review processes. 
But certainly when he or she comes to a conclusion that a 
complaint is not supportable, I think this committee can 
review the process the Ombudsman uses to look at com- 
plaints, but I think it should be very, very careful about 
going behind the decision the Ombudsman has made. 

I’m sure that all of you as members have had the expe- 
rience of dealing with complaints from your constituents 
which you just cannot fix, not because you don’t feel very, 
very badly for your constituents’ position but because there 
isn’t a right answer that they will accept. I think it’s to your 
advantage, as legislators and as MPPs who have a con- 
stituency to serve, to have a place you can send those 
people and say, “This person will look fairly at your com- 
plaint, but when they’re finished with it, that’s it.” 

You’ll see that in my view that’s a very different thing 
than assisting the Ombudsman with recommendation-de- 
nied cases, which I think is a quite different role, a role in 
which she’s bringing forth a concern she has about the way 
the bureaucracy has dealt with your constituents and in 
which you might be able to assist her. 

If you reviewed her process and were concerned that 
there was some flaw in the process, I think at that point it 
would be a matter of discussion with the Ombudsman 
about the process. It’s possible that the Ombudsman, be- 
coming aware of the flaw, might say: “I think I want to go 
back and have another look at that problem. That’s a prob- 
lem I didn’t see myself.” That’s not to say that you’re saying 
the decision was wrong. I think you’re saying perhaps that 
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there was some kind of procedural mistake in the process. 
But I don’t think you should ask that the Ombudsman 
change the result of a complaint which has been found not 
to be supported. 

I think it’s also very easy to underestimate the value to 
the bureaucracy of having an Ombudsman there to review 
decisions that are right decisions. In my experience with 
the Ombudsman’s office, the bureaucrats were often very 
grateful for guidance in compliance with various mazes of 
reasonableness and new ideas about equity and that sort of 
thing. Our ideas about these things change as we go, and 
sometimes the bureaucrats feel they are assisted by the 
Ombudsman’s office in knowing what the standard of fair- 
ness and justice and reasonableness might be. 

They also like to be told when they’ve done a good 
job, as most of us do, and the Ombudsman, in many cases, 
finds that in fact the organization has done a good job. I 
think it’s an important thing for people to have that said to 
them when it is true. 

I think also it’s easy to underestimate the value to com- 
plainants whose complaints are not supported. I had many 
complainants when I was an investigator, who would, hav- 
ing received a non-support report, call me up and say: 
“Thank you very much for explaining that so clearly. I 
now understand why the decision was made the way it 
was. I don’t like it, it’s not what I wanted, but I now 
understand the process this goes through, and I appreciate 
your having taken the time to look at my case.” Again, I 
think that is a very valuable service. 

I think the Ombudsman has another role, and that’s the 
role of an employer. That’s another area that causes some 
difficulties. The difficulties arise for a number of reasons. 

One, every institution has disgruntled employees. I 
don’t think anyone can think of a place he has worked 
where everyone was happy all the time. There are bound to 
be people who are not happy with their work in the Om- 
budsman’s office, and those people may see this commit- 
tee as something to turn to if they’re not happy. In my 
view, that’s not an appropriate role for the committee. I 
believe the Ombudsman to be the employer, the manager 
in the office. It’s very difficult to manage in those circum- 
stances, I’m sure some of you would recognize. 

There is—at least there was, and I believe it’s still in 
place—a grievance in place in the Ombudsman’s office, 
and it’s a very thorough grievance procedure. | think it’s 
the place for employees who have employee-related prob- 
lems with the office. I also think that staff turnover in itself 
is not necessarily a symptom of problems in the office. 
The Ombudsman’s office attracts a very interesting group 
of employees, people who are committed, people who 
want to do good, people who are willing to work hard to 
do the kind of work which is very idealistic, if you like. 
The staff was always a matter of great pride to the office 
when I was there, and I think still is. 

It’s a very difficult kind of work because you’re deal- 
ing with complaints which can get very tiresome, dealing 
day in and day out with people who are unhappy about 
something. But the staff does an excellent job, and I think 
they are the kind of people you would expect to be in- 
terested, lively and therefore likely to move on to some- 
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thing else after they’ve done it for a while. They get tired 
of dealing with complaints, perhaps, but, more than that, 
they’re intelligent, interested, exciting people, and I think 
there’s nothing sinister, necessarily, in seeing that there’s 
turnover in the staff. If everybody up and left or there were 
vast numbers of people leaving, that might be a token of 
something different, but I think it’s a mistake to think that 
a high turnover is in itself evidence of difficulties. 
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The employees of the Ombudsman may have very high 
standards with respect to labour relations because they in- 
vestigate employment complaints, they know what the 
tules are. They’re going to be pretty demanding employ- 
ees. In fact, they are pretty demanding employees, in my 
experience, and therefore they require a very specific type 
of what I would consider to be careful management. But 
this committee shouldn’t try to replace that management 
by trying to make those decisions for the Ombudsman. 

There’s another kind of complaint you might get that I 
think might be different. If you had a large number of 
complaints about the office’s role from employees, who 
are, after all, on the inside track about the office in general, 
that they felt there were problems with the office, and you 
couldn’t see behind these the disgruntled employee—I 
mean, I think you can tell the difference between someone 
who’s criticizing because he’s an unhappy employee and 
someone who is worried about the way in which the office 
is operating as a whole. 

If you got a lot of those complaints, I think you might 
want to talk to the Ombudsman about them. I don’t think 
that means you want to call her on the carpet and say: 
“What’s going on here? This is causing us all kinds of 
concerns.” But the employees, after all, are in a very good 
position to know how the office is operating. While | 
would caution you against getting at all involved in man- 
aging the employment situation at the office, I think you’d 
have to be sensitive to a large number of concerns about 
process. I’d say very strongly that it would be an unusual 
situation where that would occur and one which should be 
dealt with very gingerly. Again, not being there, you ought 
to give the Ombudsman the benefit of the doubt and try to 
find out what’s going on without assuming that there is a 
problem. 

I think the other area of decision-making or area of 
responsibility of the Ombudsman which causes some 
people concern is the question of budget and budget re- 
porting. I believe the Ombudsman really does require the 
independence to do the job that’s given to him or her. They 
need to be seen as a Separate organization with inde- 
pendent ability to make decisions. They have to get paid 
and they get paid out of the public money. I think you have 
to, to some extent, trust the Ombudsman’s judgement on 
the whole in money matters. That doesn’t mean you would 
put up with gross negligence or some abuses of spending, 
but there are mechanisms already in place, in my view, to 
review the Ombudsman’s expenditures. I believe if this 
committee is to do its job in helping with the complaints 
process, then it ought to stay away from the money 
process, because there’s too much possibility of conflict, 
in my view. 
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This is not to say that the Ombudsman doesn’t ulti- 
mately report to the Legislature. The term of office is set 
by the Legislature. There is a provision for dismissal of the 
Ombudsman for cause, but that is intended, in my view, to 
be an open and honest process; if, in an honest assessment, 
the Legislature felt it was necessary to do such a drastic 
thing—which I think would be practically unthinkable, but 
if that were the case—it would be done in an open and 
honest way, not behind closed doors, not through coercion 
through the control of the purse-strings and not through 
trying to review the way in which particular complaints 
were handled. 

This brings me to my last point, which is the point 
about the appointment of the Ombudsman. This is not to 
say anything about past incumbents or the present incum- 
bent in the job, but I think the process for appointing the 
Ombudsman could be improved. I think it should be im- 
proved for a number of reasons. One is that we are now, in 
this society, more critical of under-the-table or back-door 
appointments. We like to know that appointments are be- 
ing made openly and honestly in general. 

An open and competitive process would ensure that the 
person who is appointed has the skills necessary for the 
job and could then be trusted to do the job. I think you 
would be more confident to sit back and trust the Ombuds- 
man’s judgement and process if in fact you had witnessed 
an open and careful process in which the Ombudsman was 
chosen. That’s not to say that the present Ombudsman or 
ones previously have not had all the skills necessary for 
the job. It’s just hard to know that in advance, and I think 
an open, competitive process might assist with that. 

In the same way, complainants might be much more 
satisfied with the answer they were given if they were 
assured, through their knowledge of the way the Ombuds- 
man is appointed, that the person was not just a party hack 
but that this person had skills for the job and had the 
background to do the work and was good at it. It’s a very 
important job. It has a high public profile and needs some- 
one who’s very good at appearing in public and being able 
to answer questions and who is generally quick-witted, 
knowledgeable and fairminded. 

Of course that would give you as a committee a better 
idea, reviewing any complaints you had, about whether the 
complaints were justified. If the person has been chosen 
through a fair and open process and you have a great deal 
of confidence in his or her integrity, then you can quite 
often say out of hand that complaints that come to you just 
could not be true. You would just have confidence that this 
person would not do petty things. 

Those, in general, are my comments. I’d be happy to 
answer any questions you have, with the proviso that, as I 
said, I really don’t know anything about the current situ- 
ation in the office. I’m not prepared to provide any opin- 
ions on that, because they would be ill-informed opinions. 
But I’d be happy to answer or try to answer any questions 
you have about what I’ve said. 


The Chair: Thank you very much for that presenta- 
tion. Comments or questions? 


Mr Ramsay: Ms Morrison, thank you very much for 
coming before us today. It was very informative. Your 
description on our committee agenda states “former direc- 
tor of investigations, Office of the Ombudsman.” Could 
you give me a brief history of your time there, how you 
started and when, and then subsequent jobs you had, if 
any, leading up to the chief investigator? 


Ms Morrison: Sure. I was called to the bar in 1982 
and went directly to the Office of the Ombudsman as an 
investigator. I was an investigator—I don’t have my CV 
with me, so I’ll have to make some guesses at this—for 
about a year, I think, and then I was made counsel to the 
Ombudsman. There was a group of people who provided 
legal counsel to the Ombudsman at that time. I was in that 
position for maybe eight or nine months, and an opening 
for assistant director of one of the teams of investigators 
came up. I applied for that job and held that position until 
1985, when the former director of investigations left and I 
was asked to be the director of investigations. I was the 
director for four years. The very last position I held there 
was the combination of director of investigations and legal 
services. 


Mr Ramsay: When did you leave? 
Ms Morrison: I left two years ago now. 


Mr Ramsay: From that tremendous grounding in that 
office and your experience, you could really offer us a very 
unique perspective as to the different styles of how the 
office operated under the various tenures. Do you have any 
observations of that, without even naming people, but just 
giving a sense of how the styles maybe have changed, how 
the operation changed, in regard to investigations? 


Ms Morrison: I think each Ombudsman brings his or 
her own special skills and special interests to the job. I 
think the first Ombudsman who was there when I began at 
the office was Mr Morand, who I think spoke to this com- 
mittee. 


Mr Ramsay: Yes, he did. 
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Ms Morrison: As a judge he had a sort of judgelike 
way of approaching the job, perhaps a little more inclined 
to the legal end of things than otherwise, but there’s a lot 
of legal work to do in that office, so that’s not to say that’s 
not an appropriate way of dealing with it. Of course I think 
with all the ombudsmen, with Mr Morand and with sub- 
sequent ones, they tend to get staff to kind of balance out 
their own point of view, so while he might have taken a 
more legal view of matters as the Ombudsman, I think the 
staff was balanced in a way that brought forward the other 
aspects in the complaint process. 

Dr Hill was very interested in ensuring that complaints 
were resolved, if possible, without a long, complicated 
process. He was interested in taking a systemic approach 
to complaints, which was kind of the way in which om- 
budsmen’s offices were evolving in many areas at that 
time. He was very interested in making sure that the Om- 
budsman’s presence in other parts of the province was felt. 
As the Ombudsman’s office kind of grew in its confidence 
in its process and procedures here in Toronto, I think the 
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opportunity for having it spread across the province, for it 
being more present in smaller areas, was appropriate at 
that time, and that was put into place. 

I worked very briefly with the present Ombudsman 
and I guess I don’t have a very clear sense of any specific 
style that she brings, although she’s a very good public 
communicator. From the few times I saw her communicat- 
ing in public, I think she presents a very strong and in- 
teresting view to the public of the Ombudsman’s office 
and I think is very committed to that approach. 


Mr Ramsay: Your observation about Dr Hill’s style 
being one who wanted to resolve systemic deficiencies in 
the system I think is interesting, and it relates to my next 
question. 

You made an observation that one way this committee 
could be most helpful to the Ombudsman would be on 
assisting, in this case her, on the recommendation-denied 
cases, and I agree with you. One of the difficulties this 
committee’s had is that we haven’t had any of those re- 
ferred to us in the last two years. Obviously from that I 
would take that this Ombudsman doesn’t work in that sort 
of style of trying to resolve systemic problems, because | 
think that’s really what the office needs to do too. I don’t 
see it as an office that just continually works case by case. 
Obviously, as you start to accumulate cases, you start to 
see patterns, you start to see deficiencies. 

I’d like to fix the problem at the root. I think that’s the 
way to proceed. Would you have any recommendation for 
us how maybe we could encourage the Ombudsman to act 
like that, to bring forward those deficiencies she has ob- 
served so that we could help her in resolving those so that 
also we can fix the system and reduce the case load? 


Ms Morrison: I should maybe clarify a couple of 
things. My use of the word “systemic” might be a bit 
confusing. The recommendation-denied cases are often in- 
dividual cases and not cases which involve a lot of people, 
although they may indirectly involve a lot of people be- 
cause they may make a recommendation which ultimately 
changes the law for a number of people, but they’re often 
individual complaints as well. Systemic investigations 
may never result in a recommendation-denied case, be- 
cause having found a systemic problem, the Ombudsman 
is quite likely to find the governmental organization anx- 
ious to fix it, especially if the Ombudsman can suggest 
ways in which that might be reasonably done. So you 
wouldn’t necessarily get systemic cases brought as recom- 
mendation-denied cases. 

The other thing I should clarify is that the number of 
recommendation-denied cases that come forward is a very 
chancy kind of thing. In the years I was there we some- 
times had 10 and we sometimes had two or one. I don’t 
think we ever had none. But it depends on a number of 
things. It depends on whether the governmental organiza- 
tion resists the recommendation, and that’s not a predict- 
able thing. Sometimes they will do what is recommended 
and then the case doesn’t have to come forward. 

I don’t know why there haven’t been any recommenda- 
tion-denied cases. Maybe the government’s working so beau- 
tifully, the bureaucracy is just doing everything so well, and 
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when they’re not doing things so well, maybe they’re fix- 
ing them as soon as anyone tells them they’re not doing it 
well, which would result in no recommendation-denied 
cases. 

I think the resolution of complaints by the Ombudsman 
sometimes can be problematic in the sense that if a person 
has a legitimate claim, I’m hesitant to see it compromised 
too much for the sake of settling the case; that is, I don’t 
necessarily believe that you should go all the way to the 
committee for $10. On the other hand, I think if it’s point- 
ing up a deficiency in the way things are done, it’s impor- 
tant to get the deficiency fixed, not just pay off the 
complainant, so to speak. So I guess I’d be concemed if I 
thought compromise was too heavy a factor in the lack of 
recommendation-denied cases, but of course I have abso- 
lutely no information on that. 


Mr Ramsay: Just one last question. You talked about 
accountability, you talked about staff management and 
how there’s a staff grievance procedure there and you went 
so far as to say that we could be of assistance in helping 
the Ombudsman resolve cases, but as far as the day-to-day 
management and money matters, you said we should not 
be interfering. 

We’re having a little problem here of how, without 
stepping on the Ombudsman’s toes, we can make sure that 
through our committee for the Legislature there is some 
public, fiscal accountability. Being such a massive oper- 
ation, costing $9.4 million, how can we assure there is 
good management? If you start to hear that not only is 
there staff turnover because they’re very bright and in- 
terested people but that there are a lot of wrongful dismiss- 
al cases and there are extra lawyers being hired on to 
handle that sort of case load and therefore focus is starting to 
move towards internal management rather than case load 
resolution—there’s got to be, we would feel, some sort of 
mechanism for us to ensure that things are working well, that 
the money is well spent and that $9.4 million primarily is 
being geared towards resolving problems for the public. 


Ms Morrison: The Ombudsman is subject to audit, 
and an audit is a valuable tool. I think the explanation of 
the Ombudsman’s requests for budgetary allocations must 
go through the usual budgetary process and there they 
have to say in advance what they need for various types of 
expenditure. I think there are mechanisms in place that 
keep people honest. 

Certainly in my experience at the Ombudsman’s office 
we were very careful about the budget for the reason that 
we felt publicly accountable through those processes and 
for the reason that the Ombudsman has to be like Caesar’s 
wife. We did criticize other governments for decisions they 
made about expenditures, as in other things, and for that 
reason you’re very careful that you’re not doing something 
that you would tell someone else not to do. 

The same is true with employment generally. The Om- 
budsman, as I say, investigates other people’s employment 
practices and therefore has to be pretty square. 

If you’re going to help the Ombudsman, as I think you 
can, with the complaint process, with the recommendation- 
denied cases or in general provide the link between the 
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Legislature and the Ombudsman, I think having fiscal con- 
trol is too much, because I think people have to see her as 
able to criticize, and there’s nothing like purse-strings to 
make people think that someone has not supported their 
complaint because, “They didn’t dare support my com- 
plaint because they would have cut her off; she wouldn’t 
get any more money from them.” It’s important to you, I 
think, that the citizens out there believe in the process. 
They won’t believe in the process if they think there’s any 
possibility that supporting their complaint or not support- 
ing their complaint is going to be a matter of next year’s 
budget. So that’s my view. 
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Mr Murdoch: I just want to thank you for coming. 
It’s interesting talking to somebody who has already been 
there. We need to know these things. 

I had a couple of questions, but David asked one of the 
ones on fiscal responsibility. I was going to ask you where, 
then, fiscal responsibility would lie. I’m not saying we 
should scrutinize the budget, but what if during the year, as 
it’s been raised in the House, there’s been maybe money 
spent frivolously on something that wasn’t that important? 
Where’s the mechanism for somebody to check that? It 
comes to this committee. Could we not have at least the 
authority to ask to find out, if there’s a question raised, 
why this money was spent on a certain thing? Could this 
committee not at least have that authority to ask why this 
has been done? There’s got to be some accountability 
somewhere. 


Ms Morrison: That’s a very hard question, because 
the way I see it, if you have the authority to ask, you have 
the authority to get the answer. That’s not to say that I 
don’t think there should be much closer communication 
between this committee and the Ombudsman. In the past I 
often had members of this committee who would call me 
up as director of investigations and say: “I have someone 
here who is complaining about such-and-such. I don’t 
know whether your office can help them. Can you tell me 
whether that’s something you do?” We were on enough of 
a basis that they felt comfortable coming to the office. 

On a number of occasions we had seminars for mem- 
bers of this committee where they came to the office, we 
went through our whole investigative procedure, showed 
them what we did, showed them our referral manuals and 
how we dealt with complaints of various kinds, introduced 
them to the staff and so on. I think there should be a 
relationship between the Ombudsman and this committee 
which is one in which you know what she’s doing and she, 
or he, has given you information about things. But if I say, 
“Well, yes, you should be able to ask,” I see that in the sort 
of context of she might be wanting to tell you these things 
and not that you would have the authority to require it. I 
think that’s where it becomes kind of controlling. I know 
that’s a hard line to draw. 

For example, I think the expansion of the office into 
the regional areas was a matter of great pride at the time it 
was getting done, and it got some criticism. There were 
people who said, “We don’t need to spend money on put- 
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ting an office in’—TI don’t where. But nobody had to go 
and ask the Ombudsman about that. 


Mr Murdoch: I’m sure that was probably in the 
budget. I mean if money is spent that wasn’t in the budget. 
Maybe it was, say, under advertising; it would say it’s 
under advertising. So advertising had X number of dollars 
but didn’t really say where it was going to go. All of a 
sudden there is a big advertising campaign. Questions may 
come to this committee because people feel, “Well, you’re 
the Ombudsman committee; you should know.” We would 
all of a sudden have this question, and we wouldn’t have 
the answer because we wouldn’t know why it was there. 

The crux of the whole thing is that we’ve got to have a 
better relationship with the Ombudsman’s office. That 
seems to have been lacking in the last two years. I don’t 
know whose fault it is. So we can’t answer now because 
we don’t have a chance to. I think we should have the right 
to sit down and talk about it so that we can, then, defend 
the Ombudsman and the Legislature, because that’s where 
the questions come up. They look at us as a committee, 
and we don’t have the answers. So there’s got to be some 
more interaction, and that’s maybe what’s been lacking. 

That goes to my second question. You mentioned how 
we should work with the Ombudsman to help cases where, 
say, she’s not getting anywhere with a ministry or some- 
thing, so we support her and help her get that through. On 
the other hand, it could be a case that’s been denied, which 
is fine; that’s the decision of the Ombudsman. But that 
same person may come again to this committee and have a 
complaint, like saying, “Why did it take two years to get 
that decision?” Or there’s a decision that’s pending, and 
it’s been three years, so this committee would send a letter 
to the Ombudsman’s office saying: “Here’s a case. Why is 
it taking two years? Why is it taking three years?” In the 
Same respect that we’re going to help over there, they 
should help us with some information so that we can get 
back to these people. That hasn’t been coming, so don’t 
you think there’s a big problem? 


Ms Morrison: Yes. Delay in responding to com- 
plaints has always been a problem, in the sense that people 
have not always understood how long it takes to go 
through the formal processes of an Ombudsman’s com- 
plaint. I think there hasn’t been a year in the history of the 
Ombudsman’s office that someone hasn’t said it’s too 
slow, and this with all kinds of case management and com- 
puters and all kinds of things. I think you will get those 
kinds of complaints. 


Mr Murdoch: I can understand that, but it’s nice for 
this committee to be able to answer the people who come 
to us and ask, “Why is it taking so long?” We can’t answer 
for something we don’t know, so we need to have that 
interaction. 

Ms Morrison: That’s night. That’s why the interaction 
is So important, because I think, on the whole, you would 
find your role would be one of supporting the Ombudsman 
if you had the information upon which to do that. 

Mr Murdoch: I would hope so. That’s why I’m say- 
ing the same with the budget. If we’re more involved in it 
somewhere along the line, then we can support, when it 
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comes in the Legislature, why so much money is being 
spent. We sit there and look at each other, and we don’t 
have any idea and we can’t even find out. 


Ms Morrison: Well, in the first instance, when the 
Ombudsman puts the estimates forward, there are ques- 
tions about the appropriateness of spending money on this, 
this and this. 


Mr Murdoch: I realize that. 


Ms Morrison: Once that’s done, I think to some ex- 
tent you should back off. But yes, there will be questions. 
People used to ask questions like, “Why are there cars that 
the Ombudsman’s staff use on investigations?” We did a 
very thorough study of whether we should rent cars or own 
cars—not own, but have cars through the government way 
of doing it, so to speak—and what was the best all-around 
thing for availability, for cost, for all this kind of thing. 
People come and say, “We want to know about that par- 
ticular thing.” Those kinds of decisions have got to be 
operational decisions of the office. 


Mr Murdoch: I agree, but you did a study to prove 
that, and we should be able to say that. Politicians change 
from time to time, and in this committee a lot of us are 
new, so we don’t know anything about that study and 
that’s a question that could easily come to this committee. 
I know it may sound frivolous, but if we could at least 
send the question over to the Ombudsman’s office, hope- 
fully we’d get a reply back that a study was done and it 
proved most cost-effective that they rent cars or whatever, 
and then we’d have that knowledge. If we send a letter 
over and get back, “This is our business and not yours,” 
then we have a problem. 


Ms Morrison: That’s a very difficult area. In the best 
of all possible worlds, I think information would be shared 
and there’d be no threat to anyone, but it’s like anyone 
asking anyone else questions to which they feel they have 
to give the answer; then they feel they lose some of the 
control they have over their own process. 

If you have confidence in the person who is in the job 
because the process of choosing has been open and your 
experiences with that person have been good, and you are 
aware of the way the office works and all of that kind of 
thing, then on the whole I think my answer would be to 
trust them. 

Mr Murdoch: That’s right and I agree with that, but 
there has to be a process built up. As I say, there’s a lot of 
new people who have never worked with any Ombuds- 
man, so there has to be some cooperation somewhere 
along the line for us to build up the confidence. If we 
always get an negative answer, it’s hard to build confi- 
dence. 


Ms Morrison: There may be some areas in which the 
committee can get to know the Ombudsman that are rela- 
tively neutral ground and non-threatening. I haven’t really 
thought about it. 

Mr Murdoch: This committee has been labelled in 
the media that it’s trying to somehow change your deci- 
sions. I have never seen anyone here mention that at all, 
and I don’t think we’re here for that. We just want to know 


how it operates and, as you say, work with the Ombuds- 
man to make the job that much better. 


1500 
The Chair: Mr Mammoliti, you’re up. 


Mr Mammoliti: Ms Morrison, thank you very much 
for coming. I appreciate it. I’m glad you’ve decided to 
come and talk to us because, in my opinion, being an 
ex-employee of the Ombudsman, it certainly clears up 
some of my questions. You said, if I’m not mistaken, that 
you left in 1985. 


Ms Morrison: No, I left two years ago. 
Mr Mammoliti: So that’s 1990? 
Ms Morrison: Yes. 


Mr Mammoliti: And you’ve had the opportunity to 
work with the previous Ombudsman as well as the Om- 
budsman who exists at this point? 


Ms Morrison: Yes, I was there about eight months, 
perhaps, with the present Ombudsman. 


Mr Mammoliti: You talked a little about the role of 
the committee, in terms of grievances from staff and tum- 
over and how you felt that the committee shouldn’t inter- 
vene or look at the situation, and you talked about the 
effective grievance procedure that exists within the office. 
I’d like to ask you a couple of questions in light of that: 
While you were there, were you involved with the griev- 
ance procedure at all? 


Ms Morrison: Yes, I was. 
Mr Mammoliti: In what capacity? 


Ms Morrison: The grievance procedure was devel- 
oped during the years in which I was in management in the 
Ombudsman’s office, and it was developed through a com- 
mittee of employees and management. I was involved on 
that committee. 


Mr Mammoliti: It’s my understanding that at that 
time, employees would have a say even when it came to 
policy and they’d have the ability to talk about the prob- 
lems that exist within the office and talk to the Ombuds- 
man himself or herself when this would happen. That 
open-door concept was there, was it not? 


Ms Morrison: | think the whole office operated on a 
kind of open-door concept, but when I was there the office 
had a hierarchy: Investigative teams reported to an assis- 
tant director, the assistant directors reported to me as direc- 
tor of investigations. I in tum reported to the executive 
director for management matters and of course to the Om- 
budsman for complaint-related matters. 


Mr Mammoliti: And you had—I’m not too sure what 
it was called—an employee assistance committee of some 
sort? 

Ms Morrison: The employee relations committee. 


Mr Mammoliti: Employee relations committee. That 
would deal with the problems and any complaints the em- 
ployees would have? 

Ms Morrison: That was one of the committee’s jobs, 
yes. 
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Mr Mammoliti: And one of their particular jobs was 
not only to deal with grievances but to have input on pol- 
icy and some of the more responsible decisions that were 
made in the office. Am I right? 


Ms Morrison: Yes, related to employment. The em- 
ployee relations committee was related to employment, not 
related to complaint-handling in the sense of the decisions 
on complaints. Those were made through team meetings 
and so on. 


Mr Mammoliti: What about decisions that were 
made in the office itself? 


Ms Morrison: For example? 


Mr Mammoliti: Where a garbage can would go or 
how you would deal with, say, replacement workers or that 
sort of thing. Would they have input at that time with 
decisions such as these? 


Ms Morrison: A lot of those questions were dealt 
with as part of the grievance procedure discussions in 
terms of surplus policy and that kind of thing and were 
part of the discussions that led to the grievance policy, 
which was a joint committee of management and employ- 
ees. Decisions about who got what office and that kind of 
thing would often be— 


Mr Mammoliti: I’m not talking about actually making 
the decisions; I’m talking about input on those decisions. 


Ms Morrison: Input on those kinds of things came in 
a number of ways. It came through team meetings where 
people could express to their assistant director or, through 
that person, to me—I often went to team meetings as 
well—their concern about a particular thing that was hap- 
pening or about communications in the office. In a big 
office like that, keeping everybody informed of everything 
is a really high priority. The team meetings, the employee 
relations committee, just informal communication, I think 
were important. 


Mr Mammnoliti: There was a time in that office when 
communication was good, and perhaps it could have been 
as early as two years ago. 


Ms Morrison: In my experience, the employees at the 
Ombudsman’s office have never been shy about coming 
forward with their concerns. I think they tend to communi- 
cate pretty well; they’re pretty effective communicators. 


Mr Mammoliti: With the new Ombudsman now, in 
your brief experience in working with her, did she change 
any of those communication patterns, perhaps, that existed 
within that office, and, if and when she changed them, did 
some of the employees come out and talk about the effect 
it would have on the office? 


Ms Morrison: I can’t say I know what you’re refer- 
ring to. There were changes in the office in the sense that, 
for example, my position became one in which I was a 
supervisor of both the legal services area and the investiga- 
tive area. Obviously, a change of management of that kind 
changes the access people have. In the end, that would 
work out in a different way, but I don’t think it was any 
worse. Certainly there were no “Thou shalt nots” that I 
know of, not at all. 


Mr Mammoliti: No memos circulated saying: “In 
previous years, we’ve been accustomed to such and such 
in this office. As of such and such a date, this will no 
longer be the case”? There were no memos issued in that 
regard? 

Ms Morrison: Not that I can recall. 


Mr Mammoliti: Not to your knowledge. Are you 
aware of the fact that the assistance committee that exists 
right now for the employees—it seems from what I can 
gather in talking to some of the employees that a lot of 
them want to resign from that committee because it’s not 
effective. 


Ms Morrison: I’m really not aware of what’s going 
on there. 

Mr Mammoliti: You’re not aware of that, so there’s 
no point commenting if you’re not aware of it. 

The tumaround time isn’t the only reason this commit- 
tee is looking at the internal goings-on, perhaps, in the 
Office of the Ombudsman. A number of complaints have 
come out of that office, and some of them very consistent. 
For that reason, some of us have decided to ask some 
questions. I think that’s the role of the committee, so we’re 
going to disagree on that. You said it wasn’t and I think it 
is. 

One allegation is that 80% of the employees who exist 
there now, out of the 129, are looking to leave as quickly 
as possible, and that’s because of the low morale. I think 
that reason and that reason alone would warrant this com- 
mittee asking some questions. I’m not too sure whether 
you’ve heard the statistic, but as soon as I heard it, of 
course my eyebrows rose and I wanted some questions 
asked. That’s the reason behind us looking into it. Whether 
or not you change your judgement on us in this particular 
case 1S up to you. 

Are you aware of any employees being harassed on 
site by the managerial staff or the Ombudsman to the point 
where they’re having to resign? 

Ms Morrison: Not at all. I have no personal knowledge 
of how the office is operating at the moment. I just have no 
information at all about that. 

Mr Mammoliti: So realistically, you can’t tell us 
whether or not the grievance procedure at this point is 
working? 

Ms Morrison: Not at all. 


Mr Mammoliti: Were you involved at all with the 
London office? 

Ms Morrison: Not particularly. My area of responsi- 
bility was really investigations, case management and le- 
gal services. I of course cooperated with the people whose 
job it was to make sure that the regional presence was 
working. I often spoke to the regional conference and I 
would contact the people in the regions when necessary, 
visited them in some cases, but I wasn’t specifically re- 
sponsible for that area. 


Mr Mammoliti: Were you aware of any employees 
who were off on stress-related illnesses or perhaps a high 
tate of absenteeism? 


Ms Morrison: No, I’m not. 
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Mr Mammoliti: You weren’t aware at that time of 
any? 

Ms Morrison: No. 
1510 

Mr Mammoliti: Was it a problem at that time? 


Ms Morrison: Not that I recall. I don’t recall anything 
of that sort at all. 

Mr Mammoliti: So at that time the turnover rate, in 
your opinion, wasn’t due to the stress or the low morale, 
perhaps, that we’re hearing about at this particular time? 

Ms Morrison: I think we had a quite normal turnover 
rate while I was there that you would expect and that of 
course you would be sorry for, because always your very 
best people find jobs elsewhere. Not always. Lots of them 
are quite happy with the work they do and are content 
there. 

Mr Mammoliti: How long did you work with the 
current Ombudsman? 


“Ms Morrison: About eight months, I think. I don’t 
remember the exact date of her appointment. 


Mr Mammoliti: And before she came on board, it 
seemed to be an okay office to work for? There wasn’t a 
problem with morale? 

Ms Morrison: IJ always loved my work at the Om- 
budsman’s office. I never found it a bad place to work. 

Mr Mammoliti: When you were there, there didn’t 
seem to be a problem with morale and the staff were pretty 
happy? 

Ms Morrison: Yes. 

Mr Perruzza: Thank you for coming today, Ms Mor- 
rison. I’m a new member of this committee, and just to get 
a little background and a better understanding of what the 
Ombudsman actually does, you said you started working 
for the Ombudsman in 1982? 


Ms Morrison: Yes. 
Mr Perruzza: As an investigator. 
Ms Morrison: That’s right. 


Mr Perruzza: In your experience, what types of cases 
has the Ombudsman—I guess what I’m trying to get at is 
if there’s been sort of some evolution in the office and in 
the kinds of work the office has done over the years. In 
your opinion, what types of cases does the office deal 
with? I know that’s a very general question. 


Ms Morrison: Over the years I was there, there was 
some evolution in the types of cases the Ombudsman had, 
for a couple of reasons. One was that there was a great 
change from the early days, when a vast number of the 
cases were workers’ compensation cases. The Workers’ 
Compensation Appeals Tribunal was put into place. That 
made a difference in the type of case the Ombudsman had. 
| think there was a large reduction in the number of work- 
ers’ compensation cases we dealt with and probably more 
emphasis put on some other kinds of cases as they came 
up. 

There were new ministries. For example, there didn’t 
used to be a Ministry of the Environment, so obviously 
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you didn’t get any complaints against it. Once you have 
one, somebody will find something wrong with it. 

The office used to handle complaints from inmates of 
the correctional institutions in a different way at one time 
and that process evolved. I’m not sure what the process is 
now, but we went through a number of different ways of 
dealing with corrections complaints, trying to make sure 
that they got the right amount of attention but didn’t over- 
whelm the office. There’s such a difference in that kind of 
complaint from all other kinds of complaints that the office 
gets. People who are deprived of their liberty find that 
small things are very important to them. I think we agonized 
about how important they were and how much of the Om- 
budsman’s time should be occupied with complaints from 
the correctional institutions. What was the best way to deal 
with them? Should we have people out on the sites all the 
time, ready to take complaints, or should we make them 
write complaints in like everyone else? That’s been an area 
of the office which has evolved under different ombuds- 
men. Different techniques have been tried, more to try to 
get the right balance between the attention given to those 
complaints, which are multitudinous, and other kinds of 
complaints. 

I think over the years we got a number of huge investi- 
gations, which always cause a kind of perturbation in the 
office, if you like. You have to put a certain number of 
people on to a case which involves a lot of complainants, 
like the Argosy case, for example, which was reported to 
this committee at one time. 


Mr Perruzza: The which case? 


Ms Morrison: Argosy. The financial collapse in 
which a lot of people lost money. Those kinds of com- 
plaints tended to have to be dealt with by a specific team 
put on to doing it so that it could be done in a reasonable 
time, and that will change the whole rest of your arrange- 
ments because you have to get those people from some- 
where. 

You probably noticed that the number of staff in the 
Ombudsman’s office has not really changed over the years, 
although the bureaucracy has grown and the number of 
complaints has gone up. A lot of adjustment always had to 
be done to make sure you could do the work with the 
people you had, and I’m sure they’re still doing that. 

It has changed. It changes with new governmental or- 
ganizations, it changes with new kinds of complaints. 
Those are the kinds of changes I’ve seen. 


Mr Perruzza: You just mentioned that the number of 
cases has actually gone up. In your estimation, when you 
started in 1982, how many complaints and how many 
cases would the office actually take on, and in 1988, what 
would be the number? 

Ms Morrison: I don’t have those statistics at my finger- 
tips, but it’s my recollection that the complaint numbers 
went up steadily for a few years and then increased less 
quickly over the later years. But there’s a bit of mystifica- 
tion there because the Ombudsman gets a lot of complaints 
which are non-jurisdictional, as we used to call them, 
which are really things that were not necessarily supposed 
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to be dealt with by the Ombudsman’s office. How you 
count those changes the total you report. 

It’s a very difficult question, because in some ways you 
should not discount them because you often help people a 
great deal in those areas, even though it’s not your busi- 
ness to do that. So you would like to count them in the 
way that you say, “We helped this many people this year.” 
On the other hand, they were complaints outside the Om- 
budsman’s jurisdiction. There might have been people who 
needed to know where to go for something to do with the 
Metropolitan services or they needed to have some referral 
for a federal matter, and you helped them find the right 
place to go. You maybe even called the person up and said: 
“I’m referring this person to you. Can you make sure you 
find out what the problem is for them?” You end up doing 
a lot of good for those people, so you want to report those 
cases because they reflect the work you do, but where 
should they go in your statistics? So the statistics are very 
difficult to analyse and get the right picture of how much 
work goes on there, I think. 

Mr Perruzza: To understand this, I always thought 
that “complaints” meant the number of complaints that are 
simply received, but what you’re saying is the complaints 
are actually written submissions or phone calls that are 
received by the office that are dealt with in some way by 
the office. Just to be a little clearer, you get a complaint 
from a school board or a municipality which is not within 
the jurisdiction of the office. Is that registered as a com- 
plaint received, even though you write back a note saying, 
“No, we can’t deal with this because it doesn’t fall within 
our mandate”? 


Ms Morrison: It is, but it’s reported differently from a 
complaint that is within the Ombudsman’s mandate—at 
least it used to be. I haven’t seen the way they’re reporting 
complaints these days, but we used to divide them between 
what we called jurisdictional complaints, ones that were 
within the Ombudsman’s jurisdiction, and non-jurisdictional 
complaints. 

That didn’t mean we didn’t help the non-jurisdictional 
people. We tried to do what we could to get them into the 
right stream, if you like, but they weren’t matters that the 
Ombudsman could investigate. So the jurisdictional com- 
plaints were really complaints which could be investigated 
or dealt with within the Ombudsman’s mandate. 


Mr Ramsay: I just have another question to ask you 
and it’s with regard to cases that have been brought to our 
attention by the public. When I look over the past history 
of the working relationship between the Ombudsman’s 
office and this committee, there seems to be a fairly good 


STANDING COMMITTEE ON THE OMBUDSMAN B-95 


relationship in trying to resolve those complaints that 
come before us. 

What we’re finding now is that we are getting re- 
sponses back from the Ombudsman saying that because of 
the confidentiality of the cases she cannot give us any sort 
of information, even to the point of answering a question 
of why it’s taken two or two and a half years to deal with a 
case. I certainly find that an extremely strict interpretation 
of the act, when somebody from the public who has had a 
case dealt with by the Ombudsman’s office is actually ask- 
ing for some assistance, asking us to investigate this par- 
ticular handling of that case, and therefore has given 
permission basically to look at any information that in- 
volves him with regard to that case. How would you sug- 
gest that we get that relationship back on track with the 
Ombudsman, that we can be seen as a team working well 
together on behalf of the people and fulfilling our role just 
to make sure that the job is being done? 

Ms Morrison: I’m not sure what I’d suggest, al- 
though I think something I said a little bit earlier in re- 
sponse to a question, just was the thought that there may 
be some fairly non-threatening area in which you could learn 
about the Ombudsman’s office or about the processes and 
which you could use to establish some kind of ongoing 
relationship. 

I think the question of complainants’ files is a difficult 
one. They are confidential and the office is very careful 
about confidentiality, for good reason I think. But if a com- 
plainant is coming here with the letter that he or she wrote 
to the Ombudsman, he or she is giving you the informa- 
tion; and, in my view, that’s open to them to do that. 

I’m not sure what to suggest. I am of the view that this 
committee could be of assistance to the Ombudsman, so I 
personally would like to see the relationship between this 
committee and the Ombudsman be a constructive one. But, 
as I say, I’m not in possession of the information about the 
present situation which would allow me to make any com- 
ments about the rights and wrongs of it, except to say that I 
really wish it were better. 

Mr Ramsay: We do too, and in the workings of this 
committee, in the next few days and into the new year as 
we work through this fall, I hope that can be made to 
happen. 

The Chair: Ms Morrison, thank you very much for 
taking the time out this afternoon to come in and give us 
that fine presentation. 


Ms Morrison: Thank you. 


The Chair: Seeing no further business before us, this 
committee stands adjourned until 10 am tomorrow moming. 


The committee adjourned at 1522. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Thursday 27 August 1992 


The committee met at 1011 in room 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): We’re here this 
morning to discuss the review of the Office of the Om- 
budsman, as a motion was passed in the House July 23 
allowing us to do so. 


JOHN P. KRUGER 


The Chair: This morning we have appearing before 
us John Kruger, chairperson of the Ontario Municipal 
Board. Good morning and welcome. I would appreciate it 
if at the end of your presentation you would allow some 
time for questions and/or comments. Begin when you will. 


Mr John P. Kruger: | thought it might be beneficial 
to you to leave most of my appearance here to questions, 
because you’ve got all your research in front of you and no 
doubt there are some pertinent questions you’d want to ask. 

I’ve only got four very brief comments to make. With 
regard to the Ontario Municipal Board and its relationship 
with the Ombudsman, we have no problems with that, 
because as an adjudicative board, we are not a regulatory 
board. If an individual is aggrieved with any of our deci- 
sions—well, I think it’s fair to say that anyone who loses 
before the OMB is aggrieved, and they have a whole series 
of ways in which they can get redress, as they see it in 
their own eyes. 

It’s very common for us to get letters from the local 
councillor, from the mayor, from MPPs, and these are not 
letters telling us how we ought to have decided the case 
but on behalf of individual constituents. I guess the elected 
officials also act as a form of Ombudsman. We get many 
letters if people are aggrieved. They send the letters to the 
minister, and just more recently they have been sending 
them to the Premier. 

We also have in our act, the Ontario Municipal Board 
Act, in section 43—-because a body such as ours is very 
similar to the courts: We hold hearings, everything is done 
under oath, we take evidence as cross-examination, and 
finally we are obliged to render a decision in writing that’s 
appealable to the courts on a question of law, or it’s 
appealable back to the board. Under section 43 of our act, 
we have the right to alter, revise or to do anything with the 
decision. We get a lot of requests where people feel 
aggrieved, and it will come back to us. Most of the letters 
I get from elected officials and from the individuals them- 
selves say, “I think you ought to take another look at this.” 
We will then, if necessary, make a motion to hold another 
hearing if, under the narrow limits of section 43, we feel 
they have been aggrieved. 

The Ombudsman, of course, has looked at some of our 
decisions, not from the point of view of the veracity of the 
decision but perhaps of process. The only thing I can recall 


where the Ombudsman and our board have come into 
some dialogue has been over this question: We don’t have 
enough members, and I try to keep the backlog down but 
I’ve got to have two members sitting on a hearing. They 
taised the question, what if they can’t agree? I said, “When 
that happens, then let’s talk,” but in the meantime they 
generally do agree. 

So as far as the Ombudsman’s role with the board is 
concerned, it’s somewhat like a PR exercise. If a person is 
aggrieved, all our records are public, everything is public, 
and any complaint goes right into the public record. In 
fact, if an individual complains about the evidence of some 
other witness, then that’s all on the public record. 

As far as systemic reviews are concerned, as a board 
we're subject to internal audit. We’re not frightened by that, 
because they merely look at financial matters, structure, 
things of that type. Nobody ever looks at our decisions, 
and we’ve been a board that’s been around since—well, 
1932 is the genesis of our board in its present form. There 
is no interference with any of our decisions. 

We are subject to the Provincial Auditor, who can 
come in, and generally that is also dealing with structure, 
financial matters, making sure that we do indeed comply 
with regulations and so forth. 

We’re subject to appearance before the public accounts 
committee and we’re subject to appearance before the com- 
mittee dealing with agencies, boards and commissions. 
They all have a lot of questions, and we have no problem 
with that. I’ve never encountered any case where any 
elected official, ever, has questioned the fact that we have 
a decision and we’ve made that decision and that we ought 
to alter the decision. I’ve never had that. In fact, if that did 
come, we would be the first to complain most bitterly 
about it. It’s just not going to happen. 

The recommendation-denied was a question put to us. 
There is no body of elected officials that should ever, in 
my view, review the decision of a tribunal. They have 
every right to question process. They have every right, I 
believe, to ask that that tribunal be accountable. But the 
way it’s done has got to be very carefully thought through 
because, while we take a lot of power—there are about 100 
acts we adjudicate and we take power from those acts—the 
fact of the matter is that perception is reality, and how we 
behave is even more important than any power we have. 

Every day of my life as the chair of this board I make 
sure that the independence of the board is never in question. 
Nor have I had occasion, even though we now respond to 
the Minister of Municipal Affairs—we’ve recently brought 
out two decisions that rip that ministry to pieces; this is on 
individual cases; we weren’t looking at the total thing. We 
were critical of the ministry, and I’m sure it did not like 
our decisions. But that’s the independence which one has 
to enjoy. Now, I’ve heard nothing about that. I’ve heard a 
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lot of rumblings, but there would never be any question of 
that decision, because the perception is reality. 

One of the most important things we have too is the 
media. If there’s any decision by this board that upsets the 
community, you can believe it’ll be in the media and we’ ll 
be questioned very thoroughly about that. 

One of our biggest problems these days is under section 
43 on affordable housing. It used to be that I tried having 
only one member on those hearings. In something like 
about 60% of those cases where the individual ratepayer 
group or community group lost, they were appealing under 
section 43. Then I put two members on and it dropped to 
25%. If you’ve got two members of a board sitting there 
the perception is, “At least they talk to one another,” 
whereas if you have one individual it’s a little different. 

The only other remark, based upon some considerable 
municipal experience both as an elected official—l try to 
not show that on my résumé when I’m applying for jobs 
within the bureaucracy—and also as the CAO of Metro for 
some 15 years, when I see a question raised about expan- 
sion of the Ombudsman to municipalities and school 
boards, look, that’s a quagmire. I can tell you, if you ever 
did that, you would never have enough staff within the 
Ombudsman’s office. There is a principle in these things 
that says, if you can’t do it totally and properly, don’t even 
try it, because you raise the expectation of people. 


1020 

We get a lot of complaints about municipal politicians, 
a lot of complaints. I’ve got two on my desk. One of them 
I happened to write this morning in response, where this 
person lost his case. He was absolutely convinced, because 
he ran for office and lost, that there was a vendetta against 
him, and this is normal. 

That’s about all I have to say. I throw it open to your 
committee. No doubt you’ve got a lot of questions. I’ve 
been the chair of regulatory boards. I’ve also been the 
chair of the pension commission and so forth, so I might 
be able to give you some advantage, but we’re not mad at 
the Ombudsman. 


The Chair: Thank you very much for that thoughtful 
presentation. Any questions or comments? 


Mr David Ramsay (Timiskaming): Thank you very 
much, Mr Kruger, for your presentation today. I found it 
very refreshing, because you have a very open attitude 
towards the government and the public in regard to the 
operation of your tribunal. You’ve had one of the most 
important tribunals there is in Ontario today. 

What I find refreshing about your presentation is that 
you seem to be able to distinguish quite readily between the 
independence of your decision-making powers—certainly 
you respect and defend that, as you should and we all do 
here—but also have a very clear understanding of the fis- 
cal and process accountability you have to the public. 

That’s a problem we’re grappling with here, because 
we in this committee feel, from the reports we’re receiving 
from the Ombudsman, that she doesn’t distinguish that, 
she doesn’t see that difference, and somehow wants to 
guard any scrutiny of process and fiscal responsibility, as 
we would call it. I’m almost wondering whether maybe, 


for some reason, there’s some little germ hiding in the 
crevices or something of the Ombudsman’s office that 
attacks these people as they come in. You’ve both had very 
important agencies of government, but there’s got to be 
accountability. I don’t know how to account for that. 

Your view is very refreshing. Maybe you can shed 
some light on why you don’t feel threatened when an MPP 
calls you and says, “I’m not quite sure that person had his 
day in court.” You don’t see that as a threat, because I’m 
not calling you to say, “You made the wrong decision.” 


Mr Kruger: I think the best way I can answer you, 
Mr Ramsay, is by saying we all come from somewhere. I 
come from a different experience to Roberta. Roberta is a 
lawyer; I’m not a lawyer. My areas of expertise were psy- 
chology and economics. I have been an elected official, 
and I know the importance it had when I went out to the 
voters to make sure that whatever money was spent, the 
staff we employed, had to be accountable. I’ve been a 
bureaucrat for a very long time, and I have, as a result of 
that experience, no problem in seeing the difference 
between keeping one’s accountability and at the same time 
ensuring that there is no interference in your operation. 

The Ombudsman is a lawyer, came from that experi- 
ence. It is my experience, even with the lawyers who are 
on my board, that they are a little more hyper about these 
things than I am. 

I’ve found that the best way of resolving issues of this 
type, Mr Ramsay, is to talk about them; for the committee 
and the individual involved to talk about them. In my 
experience in this government and at Metro, I’ve had 
many occasions where there have been people who have 
been at the commissioner level or that where they’ve have 
problems. I’ve said: “The first thing you do, don’t write 
memos. Go and sit down with the people and talk about an 
accommodation.” 

It’s very important, though, that it be done in such a 
way that the perception is that a person comes with open 
hands but with very strong views. “Thou shalt not go over 
this line.” When it comes to accountability, there are more 
ways of getting at that than just saying, “We’re going to put 
the auditor on to you.” That can be, to some people who 
are not skilled in government, one of the most frightening 
things. Auditors don’t frighten me. Goodness me, I’ve 
been around. Maybe it’s a product of age too. 

] think it’s just a matter of perception, and you must 
understand that everything we do at our board is in the 
public domain. It’s there because if it goes to court, it’s 
going to be in the public domain. 

There is obviously a very clear role. I have seen, within 
ministries, that when an individual bureaucrat may have 
some power, it can be abused. You need an Ombudsman, 
there’s no question about that, and the Ombudsman has to 
have freedom to investigate, to ask the questions and to do 
those things. But when it comes to how much money they 
spend, that’s something—again you must have some type 
of accountability in that area. It’s how you get there that’s 
the important thing. 


Mr Ramsay: You may have really hit the nail on the 
head here that where we come from of course has great 


27 AUGUST 1992 


influence on our views and perceptions. It may be that you 
have the confidence in the people of Ontario that they can 
distinguish between those two principles, that they still see 
you as an independent decision-maker but at the same time 
understand your fiscal and professional accountability. 
Maybe that’s the problem right now with the Ombuds- 
man, and we are going to be speaking with her this after- 
noon. I agree with you. I’ve been one on this committee 
who has really pushed to keep trying to further invitations. 
We are going to be getting together, and I think it’s going to 
be a very productive session. Hopefully, through that under- 
standing, we who are elected officials could share that, that 
we know the public can distinguish that. I think the public 
wants that accountability on one hand, but also wants us to 
respect and defend that independence of decision-making. 


Mr Kruger: Mr Ramsay, you see, from the experi- 
ence I’ve had, I have no problem at all—if I’m appearing 
before an elected official body, no matter where it is, be it 
in public or in camera, if I think that you’ve gone over the 
line, I’ll tell you. I have no problem with that. I have 
enough confidence in myself and in the support of the acts. 

After all, there are conflict-of-inierest guidelines put 
out by the Premier. No person on the executive council, 
even in previous governments, has ever called our board to 
say, “Look, you ought to alter that decision,” or “You’d 
better do something’—nobody. If it happened, not only 
would I tell the committee, but I wouldn’t hesitate to tell 
the press. 


Mr Ramsay: Sure. 


Mr Kruger: But first of all, I'd try to make my 
accommodation with the government. I want my job. 


Mr Ramsay: Thank you. 


The Chair: Thank you very much, Mr Ramsay. Mr 
McLean, please. 


Mr Allan K. McLean (Simcoe East): Good morning, 
Mr Kruger. It’s good to see you again. 

You indicated in your remarks with regard to the reviews 
of some of the OMB decisions that—I’m not sure whether 
it’s correct or not that you said there had been none that 
had been changed after your recommendations had been 
made and that the OMB has the final decision. 


Mr Kruger: No. What happens is the members will 
make a decision. If there’s an appeal against that decision 
to the board, under section 43 we have the right to review 
or to alter. 

We take a look at that decision and we listen to the 
representations that have been made. If there’s an obvious, 
manifest error of fact or law, if there’s some information 
that could not be given at the hearings that has since come 
to light, or if there’s a question about apprehension of bias 
on the part of the member, if it has something to do with 
the conduct of the member and if we’re convinced, then we 
will go forward and we will hold a motion with a different 
member where all of the parties can come together and say 
their piece. If it looks as though there’s some substance to 
what this person says, we'll hold a complete new hearing. 
Now, that happens. It doesn’t happen too often, but it does 
happen. 
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Another device we use is that if the individual, in com- 
ing forward, feels aggrieved and it’s being grieved against 
some other party, then what we will do is send the letter to 
the other party and say: “Look, this is what we’re being 
told. Tell us what you think.” There are many devices. 

Also, on the conduct of members, I will get personal 
and confidential letters coming to me. I get a few of these 
on a simple thing such as this: There’s one little door out 
of the council chamber—we generally ask for retiring 
rooms—but what happens is that the member has got to 
walk right down the council chamber to get out for the 
break period. He might happen to know the elected official 
or the lawyer that is there for the council and say hello or 
something. Then I get a letter, personal and confidential, 
saying, “The member was prejudiced,” or “Things were 
said to the member,” when it was no more than a hello. 

What I will do is tell the people, “Look, if you’ re mak- 
ing a claim against that, I will investigate that as best I can, 
but if you’re going to make this stick, you better know that 
your private and confidential letter is going to be right out 
there in public.” That stops a lot of the nonsense; some of 
it does stick. 
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Mr McLean: The follow-up question I have is, once 
that appeal has been heard and the decision has been made, 
cabinet then has the opportunity to— 


Mr Kruger: No, not on the OMB. Since 1983 under 
the Planning Act, it’s only on joint boards. The Leslie Street 
extension, which is a common thing you see in the paper 
now, that’s a joint board; that is appealable by petition to 
the cabinet. There are certain things under the Municipal 
Act that are still appealable to the cabinet. As an example, 
the Palladium—I expect you would know about that—was 
not appealable to the cabinet, and the decision of the board 
was final. 

That changed in 1983, because what was happening 
was that everyone who felt aggrieved was petitioning the 
cabinet, and the cabinet didn’t want that. So the people 
now rely upon section 43 of the act. That’s the best device 
that a tribunal can have, the ability to rehear the case. 
Sometimes we go through the process, and although it has 
nothing to do with the act that we’re adjudicating, because 
of the perception that justice was not done, we might even 
put it on for a section 43. 


Mr McLean: Who do you think would be the most 
capable agency or board to review the expenses of the 
Ombudsman’s office? 


Mr Kruger: In the supplementary report, the Ombuds- 
man has suggested that an independent group—and I think 
the suggestion was an independent CA firm—should take 
a look at that. I look back to my experience in Metropolitan 
Toronto where we had a very similar case on the licensing 
commission, which is quite a problem. 

We did have independent reviews of our various boards 
by independent CA firms, but the Metropolitan auditor al- 
ways Said: “These are the standards that we operate by. You 
go ahead and do it.” Their report always got geared through 
to the auditor to see. I think that is a device that would keep 
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the appearance of being independent but at the same time 
would give you some sense of control. 

The important thing you’re looking for, or that I would 
be looking for if I were in your position, is to make sure 
that whatever is being expended is being expended in an 
expeditious way. I think this can come forward in a report, 
and then I would see nothing wrong in the Ombudsman 
appearing. I think you’d have to hear from her. I don’t 
know enough about the functioning of this committee. 

Whether it’s done in camera or in public, it might give 
greater comfort to the Ombudsman to have it done in 
camera, where you take a look at this report and you have 
the Provincial Auditor, who has said, “All right, that’s the 
firm that we should hire, and these are the standards that 
this committee might be looking for,” and to have it so that 
you could assure yourselves or that committee, whoever it 
is, that the money was being spent wisely. As I understand 
it, that’s what committees of the Legislature are about. 

There was a time when people wanted to look into 
individual cases. I think that’s an absolute no-no. I think 
the Ombudsman can rightly tell you, “This is the process 
we follow. These are the things we found,” and if, for 
some reason, there are still complaints or something about 
that result, then the Ombudsman should have the right to 
go back and say: “All right. P'll take another look at It 
That’s exactly what we do. 


Mr McLean: And that’s exactly what we used to do. 
I’ve sat on this committee for quite a while, and we used to 
review. We wouldn’t go into any detail, but on the overall 
office expenditure we would like to determine why are we 
spending $1 million to run a certain office. Give us a 
breakdown. 

Mr Kruger: Certainly I have no problem with any- 
body inquiring into the processes of our board. I have no 
problem with that, but I would get very upset if any com- 
mittee said: “Well, this is a process you’ve got to change. 
You’ve got to change all of that.” Nor do I have any prob- 
lem with somebody looking at how we do things. It’s com- 
pletely independent from us, and I’m willing to defend 
what we do. 

I think it’s as much confidence and as much attitude as 
anything, but I think there’s a limit. If a committee is going 
to dig in too deeply behind some of these expenditures and 
say, “Why did you expend that amount of money on that 
particular case?” if I was the Ombudsman, you'd hear from 
me. I’d say: “Keep your cotton-picking hands out of that. 
That’s my job, and if you don’t like what I do, fire me.” 

Mr McLean: Thank you. 

The Chair: Before we move to the next question, I 
understand Mr Ramsay has a supplementary that he would 
like to pose to you. 

Mr Ramsay: Just on Mr McLean’s question, when 
Mr McLean asked you who would be the appropriate per- 
son to audit the Office of the Ombudsman, I got from your 
answer that there might not be public perception out there 
that the Provincial Auditor is independent and that there 
needs to be some sort of outside independent CA firm 
doing this. Don’t you think the Provincial Auditor is per- 
ceived to be and entrusted to be an independent auditor? 
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Mr Kruger: Of course the Provincial Auditor is, and 
that’s never concerned me, but if any board has a particular 
problem with that, a way around the problem, as far as 
compromise is concerned, might be to say that although 
the Office of the Provincial Auditor itself might not do the 
actual work, under the coordination of the Provincial Audi- 
tor you could have an outside independent firm do that, to 
take a look at it. 

I have used that device before, and it’s based on some 
experience. The end result is the same when it goes to the 
committee. You get the information you want, but it’s co- 
ordinated under a different guise. By having to go through 
the Provincial Auditor, the Provincial Auditor knows what 
the government and the Legislature want to know. 

They know the standards that they’ve got to look for, 
they know the inquiry part of it, and if they say to an inde- 
pendent auditor, “Look, these are the areas that you should 
be particularly concerned about,” that’s where the coordi- 
nation comes in, although the Provincial Auditor might not 
do it. There’s always a suspicion, I think, by some people 
of an auditor that’s also a part of a government. 

Mr Ramsay: The same could be said of the Office of 
the Ombudsman, because the Office of the Ombudsman is 
part of the government. 

Mr Kruger: That’s right. 

Mr Ramsay: But what you’re saying is that any pro- 
vincial agency that doesn’t want to play by the rules 
should be allowed to go outside the rules and get some 
special treatment because it doesn’t like playing by the rules. 

Mr Kruger: No. I’m saying, Mr Ramsay, as I read the 
media, there’s a particular interest in this problem at this 
point in time, and you are seeking answers. I’m suggesting 
to you that might be a compromise between the parties. 
That’s all I’m suggesting. 

Mr Ramsay: Okay. 
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Mr Alvin Curling (Scarborough North): Mr Kruger, 
as usual, you handle yourself very well, with all the confi- 
dence we know that you do have. 

You made a statement that concerns me a little bit. You 
said you feel that the Ontario Municipal Board has provi- 
sions in there for all the appeals possible to address the 
cases, even to a point where citizens who feel that they’re 
not being served properly can appeal it through section 43 
of the Ontario Municipal Board Act. It’s also appealed 
through the courts, and they also feel that the media will 
do justice to any cause that is there. Even at your OMB 
hearings, you do have lawyers there too? 

Mr Kruger: Yes. 

Mr Curling: And usually lawyers are on the OMB 
side; in other words, to interpret the law. But are they 
representing the OMB? 

Mr Kruger: No, that’s not true, Mr Curling. We don’t 
have lawyers who represent the OMB before our hearings. 
Mr Curling: The lawyer who is there at the OMB, 
who does that lawyer— 

Mr Kruger: No. What happens is that the proponent 
will have his own lawyers. They have their own lawyers. 
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The appellant will have his own lawyers. It’s just like a 
courtroom. They sit down and we take the evidence from 
the witnesses and those lawyers are either the appellant’s 
lawyer or the proponent’s lawyer. 

The lawyer who works for the OMB is a person who just 
does things internally and never, ever appears before our 
board, because like a court, it’s only based upon the evi- 
dence that we hear. This is why it’s difficult for an Ombuds- 
man or anyone to look into individual decisions. It’s only 
based on the evidence that we hear, cross-examination and 
so forth. That member then makes a decision, the member 
of the board. That member, and there are Supreme Court 
of Canada cases on that, he or she, who hears the evidence 
must make the decision. I cannot interfere in those deci- 
sions. No other member of the board can interfere in that 
decision; that’s up to that member. I only interfere if 
there’s an appeal against that decision. 


Mr Curling: Thanks for clarifying that. However, the 
citizen who is there, sometimes not having enough funds 
to carry through all— 


Mr Kruger: Yes, quite often they don’t have lawyers. 


Mr Curling: Yes, and sometimes they would still feel, 
as you Said, that justice was not done to them and the case 
was not being done properly. But you said there are options 
and there are directions which they can go to the court. 
Some of the citizens see the Ombudsman as that individual 
to whom they will say: “Could you address this for me? I 
don’t feel that justice was done. I don’t think the proce- 
dures were right,” one way or the other. They would then 
see that not as a cost to them, because they don’t have to 
get a lawyer through the Ombudsman, and they are being 
deprived of that. They would say, “Well, you have recourse 
to go to the courts.” I would say, “I have no money.” Just 
comment on the fact, why would you deprive— 


Mr Kruger: First of all, if they appeal under section 43, 
they don’t have to have a lawyer. In fact, a good number, 
about 50% of the appeals— 


Mr Curling: But that’s within the OMB? 


Mr Kruger: That comes from citizens. The Ombuds- 
man cannot adjudicate and say, “We made the wrong deci- 
sion.” I’ll tell you, if the Ombudsman came in and took a 
look at our decision, the Supreme Court would be around 
their necks so quick, they just can’t do it. He or she who 
hears the evidence must make the decision, and it’s just 
that simple. 

Now the Ombudsman can look at process. They might 
say, “That member was terrible, treated you badly.” We’ve 
had very few complaints that way on anything that has 
ended up with the Ombudsman. Nothing that has gone to 
the Ombudsman has ever altered the decision. 

Mr Curling: That’s the point I’m making. I’m not 
talking about the decision of the Ontario Municipal Board; 
I’m talking about the process that someone may question. 
The Ombudsman will not reverse the decision, but the 
individual will complain about the process. 

Mr Kruger: The one thing that the Ombudsman sug- 
gested to us is that we ought not to have two members sit on 
panels; it should be one or three. I don’t have the luxury. 
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The Ombudsman suggested we should take a protocol and 
develop a protocol. We said, “No.” We’ve had cases where 
two members couldn’t agree in the history of this board 
twice. Generally there’s compromise because it’s one body 
of evidence. So what happens is that they will go out and 
they will investigate, but what the Ombudsman hears is the 
end of the process. By that time it’s gone to councillors, 
it’s gone to MPPs, it’s gone to the media, it’s gone to 
everyone, so I just don’t know. I particularly refer some 
people to the Ombudsman at the end of the day, and I say, 
“Go and speak to the Ombudsman,” and I must frankly 
admit, Mr Curling, I do that as a PR gesture, because they 
think there’s someone else who can help them. 

If they come up with something that says, “Look, your 
member did not conduct himself in a proper way,” then 
that’s a section 43, that’s open to that. We will be in touch 
with the individual immediately because there’s no time 
limit on a section 43. We’ll say, “What exactly is the com- 
plaint?” and the Ombudsman will tell us. Generally, we’ve 
heard it all before, but if there’s something we haven’t 
heard then we will talk with that member, because anyone 
who loses at the board, Mr Curling, is aggrieved. When 
you’ve got to wait 13 months for hearing and you don’t 
win, you’re mad. I know, I take the phone calls; they don’t 
go through a secretary. 

The Chair: Thank you very much, Mr Curling. Mr 
Perruzza, please. 

Mr Anthony Perruzza (Downsview): I’m not going 
to be very long, but it’s been my experience that municipal 
councils generally tend to make decisions based on the 
politics of the day. 

Mr Kruger: Yes. 


Mr Perruzza: Quite often their decisions are not 
based in law or in legal argument. It’s been my experience 
that with the Ontario Municipal Board, decisions are gen- 
erally made based on legal arguments and based in law 
and, quite often, the arguments, in my opinion, are tilted in 
favour of the people who can afford the lawyers and who 
can afford to generate the expert reports, the traffic studies 
and the sewer studies and all of the social impact studies 
etc, because the board, quite frankly, doesn’t have the re- 
sources or the research capabilities to do its own inde- 
pendent assessments. 

Quite often you have in front of you developer X who 
has a trail of lawyers and has generated a trail of reports 
and studies that have cost hundreds of thousands, if not 
millions, of dollars, and those are all submitted as very, 
what I would call, irrefutable evidence in their favour. 

On the other side you have resident A and resident B, 
who are just there saying: “But I can’t get out of my drive- 
way now because of the string of traffic. I can’t move in 
my neighbourhood. We’re having all kinds of problems. 
You call an ambulance, they can’t get through. You call the 
police, they’re understaffed because we live in an ex- 
tremely densely populated area. I know these things be- 
cause I live there, but I can’t afford to generate the reports 
or the studies that will prove my case.” Quite frankly, in 
that case, those people generally tend to lose. 
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Wouldn’t you agree that there should be some body 
which would, at that point, be able to step in and say: 
“Let’s assess the fairness of this. Let’s forget about all the 
legal arguments that can be made and put aside all the studies 
that have been generated and let’s remove the political 
influences that may have, at different stages, impacted on 
this decision. Let’s look at plain and simply an issue of 
fairness here and how resident A and B and developer X 
have been treated and what’s the fair compromise. Where’s 
the meeting ground’? 


Mr Kruger: All right. I have two responses. What 
you just described we see pretty well every day of our 
lives in hearings. It bothers the board because it is not 
necessarily a level playing field, as you say. It’s for that 
reason we lean over backwards for citizens’ groups, and 
we even give them the right to cross-examine these expert 
witnesses. 

If an individual said the things you’ve just indicated, 
“Well, listen, I can’t get out of my driveway,” that’s a very 
important piece of information, and if that doesn’t come 
out in cross-examination the board will ask that question 
because we try to be fair. 

We are subject to the acts under which we administer, 
and the Planning Act is very, very clear as to what the 
tights are. On a simple thing like a severance it really 
bothers me, or if it’s just a variance. Subsection 44(1) has 
four tests, and the act is very clear that you’ve got to be 
able to comply with those four tests. 
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We see cases time and time again where we know that, 
from our perspective, we ought to go the other way, or 
perhaps we ought to go the other way and it doesn’t seem 
fair. But that’s the law and that’s what it says. That’s the 
first response. We lean over backwards. 

The second response is, that’s the role of intervenor 
funding. I’ve just been through a most difficult hearing, 
which was the Etobicoke lakefront. There was this little 
ratepayer group. I felt really sorry for them. We even put 
into our decision, “Intervenor funding: That’s something 
that ought to be considered.” 

In our decision on costs, although we didn’t award costs 
against government—an4d this is all on the public record— 
we did say the government ought to consider whether or 
not it should give some money to this group. They sat 
there every day and they happened to have one person who 
was doing most of the questioning. We leaned over back- 
wards to the point where I had lawyers popping up every 
once in a while saying, “That’s wrong,” and I told them to 
sit down and let this person ask his questions. He has his 
MA in planning and he’s looking for a job. While he was 
looking for a job he represented his ratepayer group. 

If there had been intervenor funding, that’s how you 
would get the level playing field. 

There’s a third alternative, and I hate to even suggest it: 
that the board be given resources, and that’s not the role of 
the board. You’d have to change about four acts. You’d 
have to change our act and you’d have to change the Plan- 
ning Act, and there are a couple of other acts you'd have to 
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change as well to permit it. So there are ways around that 
problem. 

As to whether or not the Ombudsman can come in, the 
Ombudsman could talk about process and say, “Your process 
is wrong; it’s disadvantaged.” I hear this particularly in 
affordable housing cases where the people will say: “Yes, I 
know that the municipality says it’s a proper thing to do; I 
know all those things. But it’s our community and we 
don’t want it, and surely that’s important.” 

The Ombudsman can take a look at that, but what can 
the Ombudsman say? “Did we handle the hearing right? If 
we didn’t handle the hearing right, we’ll be thrown into 
court so quickly. We’ll have the media on our backs,” 
because that’s the first thing that the ratepayers would do 
in a case like that. 

It becomes a question as to what the Ombudsman 
could do, because the Ombudsman wasn’t there to hear the 
evidence, and we’re obliged, under administrative law, to 
operate in that fashion. We’re obliged; we are hemmed in 
by the Statutory Powers Procedure Act as to how we must 
conduct ourselves. It’s just that simple. 

So look to intervenor funding. But then I must ask the 
question, who’s going to pay the intervenor funding? The 
municipality? The proponent, who sometimes can be a rich 
developer and sometimes can’t be? Should it be the govern- 
ment if there’s a large public interest? The Ombudsman can’t 
help in the answer to those questions, because that’s a ques- 
tion eventually for the government. 


Mr Perruzza: So, if I’m understanding you correctly, 
you’re saying, “Yes, this is a problem, and the way to 
resolve the problem is intervenor funding”? 


Mr Kruger: Well, the way to resolve the problem is 
through some changes in the Planning Act, which Mr Sewell 
is looking at. Intervenor funding is another way. That’s 
how you get your level playing field. That’s why they set it 
up in the Environmental Assessment Board, but then it 
becomes a problem for our board. There are about 20 or 30 
cases we could see, out of the 6,000 appeals we get in a 
year, that would probably qualify for intervenor funding. It 
should only be put forward where there is a large public 
interest involved. I shudder to think that anyone who’s on 
a consent or a variance should get intervenor funding. 


Mr Perruzza: So you’re recognizing that there isn’t 
the playing field and you’re recommending that intervenor 
funding under the Planning Act be changed in order to 
better achieve a level playing field? 


The Chair: Mr Perruzza, one moment, please. Can I 
ask you to please stay within the confines of the review of 
the Ombudsman. 


Mr Perruzza: That was my last comment, Mr Chair. 
The Chair: Thank you very much, Mr Kruger, for 


appearing before us today. I know that your schedule is 
very hectic and we do appreciate it. 


Mr Kruger: Thank you very much, Mr Chairman. It’s 
a real pleasure to appear before your committee. 
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ONTARIO ASSOCIATION 
OF CHILDREN’S AID SOCIETIES 

The Chair: Our next group presenting is the Ontario 
Association of Children’s Aid Societies. Good morning and 
welcome. It’s a pleasure to have you here this morning. You 
have approximately one hour for your presentation. The com- 
mittee would appreciate if you would leave some time at the 
end so it can ask you some questions and/or make some 
comments that it might have for you. Make yourselves com- 
fortable, make yourselves at home. Begin when you’re ready 
and please state your names for the record. 


Ms Diane Cresswell: I would like to introduce myself 
and my colleagues. My name is Diane Cresswell and I’m 
with the Ontario Association of Children’s Aid Societies. 
I’m the manager of communications. I have with me today 
Kim Way, and Kim is a youth on extended care and main- 
tenance of the Perth County Children’s Aid Society. She is 
a Student at the University of Waterloo and she has worked 
for the last three months, for the summer, at the Ontario 
Association of Children’s Aid Societies. Also with me is 
Ray Muldoon, and Ray is the executive director of the 
Norfolk County Family and Children’s Services. 

I have provided you all with a submission and we will 
highlight parts of the submission and will be quite pleased 
to answer any questions following our submission. 

On behalf of the OACAS, we appreciate the opportunity 
to appear before this committee today and to comment spe- 
cifically on the possible inclusion of children’s aid societies 
in an expanded jurisdiction of the Ombudsman’s office. 

The OACAS appeared before this committee in 1988 
and documented extensive checks and reviews of CAS 
work through legislation, court processes, review bodies 
and other complaint mechanisms. Our 1988 position was 
that there was no need for an expansion of the jurisdiction 
of the Ombudsman to children’s aid societies. Our position 
in 1992 is exactly the same. 

The standing committee on the Ombudsman poses the 
questions: Should the Ombudsman’s jurisdiction be ex- 
panded, and should the jurisdiction be expanded to include 
children’s aid societies? 

The OACAS feels that there is no need to expand juris- 
diction to CASs. The 49 member societies of the OACAS 
are concerned about quality of service and assert that the 
review mechanisms and complaint procedures provided 
for in the Child and Family Services Act are sufficient. 

The OACAS believes that the opportunities for con- 
sumer input provided by children’s aid societies allows 
persons to come forward when they have concerns about 
service. The OACAS and its member agencies are also 
invested in the development of standards of service and an 
accreditation program for all children’s aid societies. 

There are 54 children’s aid societies in the province of 
Ontario, three of which provide services to native children 
and families exclusively. The remaining 51 children’s aid 
societies provide services to approximately 79,000 fami- 
lies with children in the community and care for approxi- 
mately 20,000 children each calendar year. 

The field of child welfare has always been subject to 
review of its actions because of the extensive powers 
granted to children’s aid societies to intervene in the 
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privacy of family life for the purposes of protecting chil- 
dren. Being subject to such scrutiny goes with the territory 
for children’s aid societies. 

Scrutiny comes from outside bodies, such as the courts, 
the Ministry of Community and Social Services and special 
reviews like crown ward reviews etc. Scrutiny comes from 
within CASs through such practices as case work supervi- 
sion, comprehensive case recording, monitoring by the 
board of directors and mechanisms such as case conferences 
and placement review committees. 
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In order to ascertain that children’s aid societies are 
carrying out their functions as assigned by legislation and 
within the parameters established in Ontario regulations 
and ministry standards, guidelines and policies, children’s 
aid societies are already subject to many reviews. A listing 
is provided in our submission, and a description of each of 
these reviews is found in the appendix in the green pages. I 
won’t bore you with going through all those, but there are 
many and the descriptions are there. 

A study of the review and accountability mechanisms 
contained within the Child and Family Services Act was 
carried out by a committee representing ministry, CAS and 
OACAS persons. A report was published in 1991. 

The study described review mechanisms and account- 
ability systems which in some cases duplicate one another 
and are reviews after the fact of children’s aid society ac- 
tions and decisions. The committee of ministry and CAS 
personnel recommended a forward-looking approach to 
accountability and encouraged the ministry to support the 
development of an accreditation process for children’s aid 
societies. The OACAS and its member societies had al- 
ready begun development of an accreditation process, and 
that started in 1989. 

Children’s aid societies in the province are incorpo- 
rated under the Ontario Corporations Act as not-for-profit 
private corporations. Each CAS is governed by a board of 
directors of elected volunteers from the local community. 
Regulation requires that there be at least four municipal 
representatives on the board of directors. The Ministry of 
Community and Social Services provides model bylaws for 
use by the agency, and each children’s aid society determines 
the board structure, the board membership, the board com- 
mittees, bylaws and the general operation of the society. 

While the board is responsible for the overall govern- 
ance of the society, the executive director is responsible for 
the day-to-day operations. He or she is employed by the 
board of directors to implement its policy and planning 
decisions within the parameters established by the Child 
and Family Services Act and other legislation. 

The Ministry of Community and Social Services re- 
quires reports on services and finances from each society 
on at least a quarterly basis. The CFSA also assigns a 
program supervisor to the local society. The program super- 
visor has the right to advise, supervise and inspect the 
work of the children’s aid society. The program supervisor 
has power of entry and other rights to exercise in order to 
ensure compliance of the children’s aid society with the 
provisions of the Child and Family Services Act. 
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Children’s aid societies only intervene in family life 
when there is evidence that a child may be in need of 
protection. That intervention is also only with the consent 
of the parent or on the direction of a family court judge. If 
a child is admitted into the care of a society without paren- 
tal consent or if the child is voluntarily in CAS care on the 
parents’ consent and the CAS determines that the child 
cannot be returned home, the society must make an appli- 
cation to the court within five days of the apprehension of 
the child. 

Part III of the act sets out detailed provisions as to 
when and how a society brings matters before the court 
and how to review outstanding orders. The act also pro- 
vides access to the courts to parents, foster parents, Indian 
and native representatives and children, both for review of 
existing issues and for the court to consider new ones. The 
CFSA makes clear provisions for the legal representation 
for all parties, including an official guardian representative 
for the child. 

The Child and Family Services Act provides for two 
complaints procedures for children’s aid societies. 

Section 64 outlines that a society must establish “a writ- 
ten review procedure, which shall be approved by a direc- 
tor, for hearing and dealing with complaints by any person 
regarding services sought or received from the society, and 
shall make the review procedure available to any person 
on request.” The procedure must include an opportunity 
for the person making the complaint to be heard by the 
society’s board of directors. If the person is not satisfied 
with the response of the society’s board of directors, the 
matter can be reviewed by a ministry director. 

Every society in Ontario has a written complaints pro- 
cedure, in accordance with section 64, which is available 
to clients in written form. Societies providing services to 
francophone communities provide procedures in both 
French and English. 

There is a blue page in your submission which is a 
copy of the complaints procedure which is handed to clients 
who’ve come into contact with the Catholic Children’s Aid 
Society of Metropolitan Toronto. The Catholic CAS not only 
provides this complaints procedure in English but also pro- 
vides it in French, Portuguese, Italian and Spanish. The 
CAS here in Toronto has this information also in Japanese, 
Chinese, Greek, Vietnamese, Arabic and Somali, and it 
will soon have it in Spanish and Hindu. 

The vast number of complaints are dealt with by the 
front-line worker or supervisory level. I'll give you some 
statistics in terms of those complaints that went beyond the 
supervisory level and then were in fact dealt with at the 
formal level in two children’s aid societies. 

The Toronto CAS here in the city serves more than 
9.800 families annually and cares for 2,400 children each 
year. In 1991, 22 complaints reached the service directors. 
That was into the formal process, above and beyond what 
would be dealt with at the supervisory and front-line level. 
Only 22 complaints reached the service director’s level for 
resolution. In 1992 to date, only 13 have been dealt with at 
the service director’s level. 

In that same agency in 1991 and 1992, only six reviews 
have needed to be dealt with by the executive director, and 


two went to the board of directors. Over the last five years, 
only two reviews have needed to be reviewed at the minis- 
try level for the Toronto CAS. 

Ottawa serves 4,000 families annually and cares for 
1,300 children each year. Of the 20 formal complaints 
received in 1991, 18 were resolved internally at the chil- 
dren’s aid society, and in two it was necessary to receive. 
ministry intervention. 

The Ministry of Community and Social Services has 
informed me, at my request, that only 20 cases have re- 
quired a director’s review over the last five years, that is, 
since 1987. I will remind you that children’s aid societies 
in the province provide service to more than 80,000 fami- 
lies each year and care for 20,000 children each year, so 
we’re talking about 20 cases that went to that review over 
five years. 

When a director’s review is conducted, the recommen- 
dations from the review are provided to the ministry and to 
the society. The society is requested to respond, indicating 
what it will do with the recommendation and in what time 
frame. The Ministry of Community and Social Services is 
then there to monitor the situation. 

Section 105 of the Child and Family Services Act out- 
lines that a service provider who provides residential serv- 
ices to children or places children in residential placements 
shall establish a written procedure for hearing and dealing 
with complaints regarding alleged violations of the rights 
of children in care. The service provider must conduct a 
review or ensure that a review is conducted on the com- 
plaint of a child in care, the child’s parent or another per- 
son representing the child, and shall seek to resolve the 
complaint. 

Should the issue not be resolved, then section 106 of 
the act provides for a further review by someone appointed 
by a ministry director and not employed with the society. 
The appointee may hold a hearing and must provide a 
written report to the complainant, the society and the min- 
ister within 30 days. 

These complaint procedures are designed to take the 
minimum amount of time to complete so that, should the 
service or the result desired require an alteration in the plans 
for the child, the disruption will be as little as possible. It is 
also important to recognize that in any of these complaints, 
time is of the essence. When the concerns are expressed in 
terms of the internal complaints procedure, there is some- 
body available to deal with the issue, and that is very 
important. 

The standing committee on the Ombudsman poses the 
question: If Ombudsman’s services are needed with chil- 
dren’s aid societies, are there better ways to provide them 
than through expanding the jurisdiction of the Office of the 
Ombudsman? We believe the work being done on an accredi- 
tation program and the involvement of consumers of service 
in our work greatly enhances the complaints procedures and 
the review mechanisms provided for in the legislation. 
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The Ontario Association of Children’s Aid Societies has 
49 member societies, and we receive numerous questions 
about the role of the CAS, access to services and the rights 
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of clients. These calls are initiated by clients themselves 
and by advocates such as the Ombudsman’s office. 

All concerns are handled by a manager at the Ontario 
Association of Children’s Aid Societies who has extensive 
social work and children’s aid society experience. Callers 
are provided an objective listener who encourages the cli- 
ent to use the local agency complaints procedure, offers 
objective advice and intervenes on behalf of the client 
where necessary. OACAS staff contact the local agency to 
inform them of the complaint, and senior staff of those 
societies not only are responsive and helpful in dealing 
with these problems but take a personal role in dealing 
with the issues. 

Although the Child and Family Services Act demands 
services be offered in the least intrusive manner, the need 
to intervene to protect children is intrusive. Parents do not 
always agree with the intervention which the agency has 
determined necessary; however, the family court system is 
the final check and balance to ensure that individual cli- 
ents’ rights are respected and that ultimately children are 
protected. At times of high emotion, however, the clients 
still sometimes find it difficult to understand or accept the 
intervention. 

In 1989 the Ontario Association of Children’s Aid 
Societies, at the request of its member societies, began 
work on the development of an accreditation system. 
Standards of service have been developed in 10 areas of 
service. The standards go beyond minimum standards re- 
quired by government. The standards express good prac- 
tice and expert assessment of what agency structures and 
processes will contribute to quality service outcomes for 
consumers. The standards specifically address clients’ 
rights and complaints procedures for children, parents, fos- 
ter parents and other persons. 

The accreditation process will include an agency self- 
study process in which the children’s aid society will re- 
view its compliance with each standard and report its 
findings to the provincial accreditation committee. Every 
fourth year a site review team composed of senior child 
welfare personnel will visit the CAS to interview staff, 
board, foster parents, volunteers and others to confirm the 
degree of compliance with standards reported by the chil- 
dren’s aid society in its self-study. The self-study and site 
review processes will involve a variety of means to obtain 
client input about their satisfaction with the service. The 
accreditation process requires that agencies establish qual- 
ity assurance systems to measure the quality of service 
provided on a regular basis. 

The accreditation program focuses on structures and 
processes which must be in place to provide for client 
satisfaction with service and make good client outcomes 
possible. 

Children’s aid societies in Ontario are extremely con- 
cerned about the quality of service they provide. One of the 
goals of the OACAS information systems project, funded by 
the Ministry of Community and Social Services, is to develop 
ways to measure client benefits. OACAS will soon survey 
children’s aid societies and other transfer-payment children’s 
services to determine what quality assurance initiatives exist. 
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The OACAS is also seeking funding to develop a com- 
prehensive competency-based in-service training system 
for child welfare workers. Training of staff is an important 
aspect of quality service. In order to assure a quality out- 
come and output, we believe we need quality input. The 
relationship between the worker and the consumer is the 
essence of CAS work. Clients deserve the quality input 
that adequately trained staff can provide. 

Children’s aid societies in the province provide_a voice 
for consumer groups by supporting the establishment of 
youth-in-care groups, parent advocacy groups, foster parent 
associations and adoptive parent support groups. These 
groups provide opportunities for consumers to meet together 
and to discuss problems and make recommendations for 
change to service. 

The OACAS Youth Project, established in 1985, pro- 
vides youth in care a voice at the provincial, regional and 
local levels. Youth are invited to conferences, workshops 
and groups to discuss services and concerns with service 
providers and others who make decisions about their lives. 
This is an excellent example of the empowerment of clients, 
providing opportunities for them to speak out and make 
recommendations for change and then adjusting services 
to meet their needs. 

In your package you have a copy of the Journal, which 
is the orange journal of the Ontario Association of Chil- 
dren’s Aid Societies. In that we highlight the deliberations 
of youth at our recent conference in May 1992. 

In the spring of 1985 the OACAS invited youth to 
attend the OACAS conference to review services and 
make recommendations for change. Over the past seven 
years, 80 to 100 youth have attended every year at the 
conference. In 1992 the youth presented their concerns and 
their recommendations in front of the 600 delegates from 
throughout Ontario who were service providers, board 
members, foster parents, executive directors, ministry per- 
sonnel and other youth. Much has been accomplished 
through this particular project. 

In 1991 the Ministry of Community and Social Serv- 
ices provided funding to organize regional activities and 
develop a youth-in-care network. More than 50 young 
people in each of eight regions participated in regional 
activities where services were reviewed, concerns ex- 
pressed and recommendations made. Following this in- 
volvement, youth attended the 1992 conference with a 
sense of accomplishment, seeing results from their voices 
and actions. 

In the summer of 1992, OACAS was able to hire a 
youth under the extended care and maintenance program 
to act as liaison with youth in care in Ontario, and Kim is 
with us today. She will speak to us in a few minutes about 
the establishment of a youth telephone line at OACAS; the 
development of a youth newsletter; changes to accessi- 
bility of OSAP funds for youth in care; the need for a 
policy review of extended care and maintenance; her meet- 
ings and conversations with senior ministry officials, 
judges, senior child welfare officials, front-line staff and 
youth and then the establishment of youth representative 
positions in each CAS in Ontario. 
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The Ontario Association of Children’s Aid Societies 
believes that the services of the Ombudsman’s office are 
indeed necessary for those government agencies that do 
not have review mechanisms and complaints procedures in 
place. However, we do not support an expansion of the 
Ombudsman’s jurisdiction to CAS. We feel that the checks 
and reviews that are mandated by the Child and Family 
Services Act are more than sufficient to provide for account- 
ability. The complaints procedures outlined in the Child 
and Family Services Act are adequate to provide children 
and families protection of their rights. 

The role of local boards of directors in the governance 
of the work of the society is an important monitoring 
mechanism. The Ministry of Community and Social Serv- 
ices monitors, through the program supervisors, the work 
of the society. The courts provide the final determination 
of whether a child needs to be removed from the home. 

The development of standards of service and an accredi- 
tation program for children’s aid societies enhances the 
reviews and complaints procedures mandated by the legis- 
lation. Last but not least, the encouragement of consumer 
input to services provides children in care opportunities to 
be heard at all levels. 

I’m going to ask Kim to give you some information on 
her work this summer at the OACAS and how she’s con- 
nected with young people who are in care of children’s aid 
societies throughout the province. Then I will ask Mr 
Muldoon to speak to dealing with a complaint in the local 
society, and then we will be prepared to respond to any 
questions. 


Ms Kim Way: I’m Kim Way, and I’m with the Perth 
County CAS. I’ve been involved with children’s aid socie- 
ties for a very long part of my life, and I’ve been in care 
for eight years. Of the seven years that the OACAS has 
been involving youth at the conferences, I’ve been at four 
of the conferences and have heard many of the youth con- 
cerns and issues and am very familiar with them even just 
from my own life. 

I’ve been hired at the OACAS to represent youth at the 
provincial level when talking to ministries, committees etc 
about issues and concerns of youth across the province. 
I’ve developed youth communications through the news- 
letter and through a telephone line, as well as meeting with 
different youth in Ontario about their concerns and issues 
and the movement on recommendations that are established 
at the conferences. I support and encourage the youth in 
the planning processes of their fall regional activities in the 
eight different regions in Ontario. 

We decided to establish a youth telephone line at the 
OACAS on some Wednesday afternoons, and through our 
newsletter we made all the youth in Ontario aware that 
there would be this phone line there. The youth are encour- 
aged to call me if they have any problems with their social 
workers or with their agencies that they feel they cannot deal 
with or just to call with information about other contact 
people and agencies in order to link them up with each other. 
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We also have developed a youth newsletter called 
NOTICE, Needs of Teens in Care Everywhere, and I will 


leave five copies of it for you to browse through. It updates 
youths on what we are doing provincially, as well as 
giving them suggestions on how to make youth groups 
better or to start a newsletter, information such as that. In 
the next issue we plan on talking about the discussion 
paper that talked about independence and advising them of 
the child advocacy office and policy reviews and the job 
position that we’re hoping to have in the fall. 

Because of the 1991 conference, the big concern was 
with OSAP and the crown wards not receiving maximum 
amounts when they were going to post-secondary educa- 
tion. Youth, staff, front-line workers, ministry personnel, 
OACAS, got together and discussed the concerns and 
issues of OSAP. There was a new procedure for youths in 
care to apply to OSAP and there were 50 applications that 
were directed to the Thunder Bay office so that they could 
all be assessed at one office and a different procedure 
within the agency in order to get them there. We’ll be 
deciding in the fall if this procedure helped at all. 

We need a policy review of extended care mainte- 
nance. Extended care maintenance has been a very big 
issue with youths for a long time. We did a survey at the 
beginning of the summer and we’ve been working on a 
discussion paper. The survey analyses the different agen- 
cies, the funding and the support that each youth gets, and 
it varies across the province. We need some consistency 
and the youths have been saying that. We’ve been working 
on it. We also asked youths to comment on things that 
we’ve done and make suggestions etc. 

I’ve had different conversations in meetings with assis- 
tant deputy minister Sandra Lang and members of the co- 
ordination branch, as well as the director of the child 
services branch and people such as that about the extended 
care maintenance issue and the policy review, as well as 
developing the youth networks and what we’re doing to 
help the youth. 

We hope to establish youth representatives in each 
agency in the fall, and we realize it will probably take time 
and there will be scattered contact people in each agency, 
but the youth representative would be responsible at every 
level—the local, regional and provincial levels—and 
giving comments and concerns and voicing youths’ opin- 
ions on the recommendations and concerns that they have. 
We hope that youths will be on committees of the board 
and present to the board at their local agencies so that the 
issues are heard there as well. 

We hope that youths will help in the planning proc- 
esses of the regional activities, as well as help run youth 
groups and develop communications within their own 
agencies to get the concerns that may not be being voiced 
because individual youths are shy of telling but they may 
tell other youths. 

Youths have been able to comment on OSAP, as well 
as the accreditation part. Child-in-care standards: Youths 
have had a chance to comment on that as well. So the 
youths in Ontario of the children’s aid societies have got a 
voice and they are being heard at the local, regional and 
provincial levels. 


Mr Ray Muldoon: Good morning. My name is Ray 
Muldoon. I’m the director of the Norfolk county children’s 
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aid society. For those who don’t know where Norfolk is, 
it’s a small, little, beautiful part of Ontario on Lake Erie. 
Simcoe is our main centre. 

We provide services to approximately 55,000 people in 
our jurisdiction and during the past year we serviced approxi- 
mately 700 families. Because of the nature of the service that 
we provide, we often invoke issues, and there are concerns 
expressed by our client population. There’s no question. 

I’m not here today to evoke any direct concerns related 
to those complaint mechanisms because I feel strongly that 
they work for the clients and the kids in our care. I did a 
quick review when I was called by Diane to join her in this 
presentation, and we were able to track approximately 20 
client-initiated issues or concerns related to our service 
during the past two years. 

However, when those clients were able to come to the 
agency and meet with the worker and the supervisor 
involved, only three of those situations required a formal 
meeting with myself, which is the next step in the proce- 
dure, and one of those meetings required a meeting with 
the board of directors. So really, I guess what I’d indicate 
is that the client complaint procedures our agency and 
every agency in the province have in place work rather 
effectively. 

I wanted to bring to your attention a recent matter that 
came to my attention which I think does clearly indicate how 
complaints are handled at children’s aid society levels, and 
how kids are involved in those complaints. 

The issue I was made aware of involved an access 
custody matter. As you probably would be well aware, 
many of these issues are very emotional. Tempers and 
emotions run very high. In this particular case, both parties 
were making accusations around the custody and access 
between the parties. The child was on weekend visitation 
and there were some allegations that the child was being 
injured during his visitations. 

After a brief investigation and assessment of the issue, 
both parties complained, and complained vigorously, that 
the issues weren’t being directly dealt with. It then became 
necessary for our agency to become more involved, and 
the supervisor was involved with the family doctor. Very 
quickly we sat down, we reassessed the issue, and we put 
in place, we think, a pretty effective child protection plan 
and an access plan for this particular kid. 

What’s important about that particular example is that 
the issue was dealt with within one week, and the child’s 
access was not disrupted. We think the child was protected 
effectively, and we also feel that the issues of both parties 
were heard. 

My concern, related to any more formalized complaint 
procedure with issues such as those, is that basically we’d 
be in a position where access issues, complaint issues, 
might need to be dealt with over a longer period of time. 

In conclusion, I’d just like to state that from my deal- 
ings with client issues through our boards, through our 
courts and through our own complaint procedures, I would 
suggest that those issues are appropriately dealt with and 
that client issues are heard. 

The final point that needs to be made is that in any 
situation where agencies are looking at custody of 


children, long-term custody where we’re looking at very 
intrusive interventions in the family, the family court sys- 
tem is the final check and balance. We can’t make those 
decisions without that family court order. So we feel that 
our current state of dealing with client issues is very effec- 
tive and would support the OACAS position. 


The Chair: Questions and/or comments? 


Mr Stephen Owens (Scarborough Centre): Ms 
Cresswell, we seem to be running into each other this sum- 
mer with various committees I’m involved in. I’d like to 
thank you for your presentation. As usual, it’s well-thought- 
out and well articulated by yourself and your colleagues. 

I’d like to ask questions about the complaints proce- 
dure and then I’d like to ask Ms Way some questions with 
respect to the youth representative. 

In terms of the other pieces of legislation we’re work- 
ing on, the Advocacy Act, the Consent to Treatment Act 
and the Substitute Decisions Act, do you see those as hav- 
ing a positive effect in terms of bolstering your case with 
respect to not being covered by the Ombudsman; that the 
Advocacy Act, for instance, will put in additional checks 
and balances that weren’t available prior to your taking 
this position in 1988? You mentioned that you presented at 
this committee in the past. Do you see the new legislation 
coming on stream as actually being an additional check 
and balance for you? 


Ms Cresswell: Yes, it certainly is. 


Mr Owens: Whether you give it full support, I guess, 
is the other question. 

Ms Cresswell: Perhaps you recognize what our posi- 
tion is, certainly on the Consent to Treatment Act in terms 
of the position on age. Yes, I see that as just another check 
and balance. We feel there are many; we don’t need to be 
under the jurisdiction of the Ombudsman and have one 
more check and balance. 


Mr Owens: In terms of your complaints procedure, 
how accessible is it, whether it’s the client in care or the 
parent who may be objecting to a decision that’s been 
taken? What type of steps do you take in order to explain 
the complaints procedure, and are these complaints proce- 
dures posted and visible to people? 
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Ms Cresswell: Maybe I could ask Ray to speak to that 
in terms of the Norfolk agency, and then I’ll make some 
comments. 


Mr Muldoon: For all children in care, we’re legis- 
lated to explain to them their rights and their right to a 
complaint procedure, so they’re all handed a booklet, and 
this booklet is read or explained to younger children. Basi- 
cally it would outline their rights in care and their right to a 
complaint procedure. The same thing would apply with 
our foster parents, and there’s an extensive foster parent 
manual that all foster parents have access to. 

Probably, most of our complaints would be initiated by 
families who are provided service by the agency. Any fam- 
ily or any individual who requests a meeting with a worker 
or a Supervisor to discuss issues is provided with a copy of 
our complaint procedure. It’s in writing—I have a copy of 
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it with me, as a matter of fact—and it’s pretty clear. It’s not 
very technical. We think it’s something all our families can 
and should understand. 


Ms Cresswell: Just to follow up on that, in most 
societies, that complaints procedure for clients goes with a 
worker, and that worker would pass that written material 
out to a client. Also, they are available in waiting rooms of 
children’s aid societies so that people can pick them up. As 
Mr Muldoon outlined in terms of the complaints procedure 
for children in care, there is a booklet that is provided to all 
children as they come into care, and it is explained to them 
at that time. 

It’s very interesting that at our most recent conference, 
with our youth with us, what the young people were saying 
was: “You give us these books on rights and responsibilities 
and complaints procedures when we come into care and 
sometimes we forget that. When we’re coming into care, 
there’s so much going on right then.” So our young people 
are saying to us: “Not only should you give it to us and 
explain it to us when we come into care, but we want you 
to come back to it and we want to review it again 30 days 
later” or “three months later.” 

There are some young people in the province, a group 
in the north, who are looking at the complaints procedure, 
looking at the rights and responsibilities booklets. They 
say that some of them are much too juvenile, so what they 
want to do is to write them at a level they can understand, 
that will be more extensive for the older youths, as op- 
posed to for the younger child. So there’s a lot of involve- 
ment of our young people in terms of reviewing those 
kinds of mechanisms too. 


Mr Owens: I appreciate your answer, and I have cer- 
tainly not come to any position personally in terms of 
whether I feel the children’s aid societies should be cov- 
ered. The Ontario Separate School Trustees’ Association 
was in yesterday and making a similar point with respect 
to its feelings that there are enough checks and balances 
within the system. 

The only comment I would like to make is that in terms 
of the processes that are in place, it’s still an intragovernmen- 
tal, intrasociety process, and I’m wondering if there may be a 
point of departure where it might be helpful to take, not all 
situations, not all cases, but a select segment and move them 
into another avenue of appeal. This is only a thought I’ve 
developed over the last couple of days in listening to some of 
the presentations. 


Ms Cresswell: I think the other thing that’s important 
to recognize is that our boards of directors are volunteers 
who are elected from the community, who have a full and 
wide range of experience and involvement in the commu- 
nity. If it gets to that level where there does need to be 
some intervention there, you’ve got a wide range of expe- 
rience and people to impact on that review. 


Mr Owens: In terms of the youth representatives, 
what types of authority does the children’s aid society give 
its youth representatives? And in terms of tracking issues, 
what systems are in place to ensure that your concerns are 
being addressed and that resolutions are in fact being made 
on your issues? One of the concerns I have, not under- 
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standing your system, is that it’s wonderful we have repre- 
sentatives, but it’s how the input is handled: Is it effec- 
tively dealt with, and are results gained at the end of the , 
process? 

Ms Way: The youth representatives work with a staff 
member from the agency. It’s usually a worker who’s 
working on independence training or someone devoting 
his or her time to the youth groups. The youths are work- 
ing right with the workers, so they can converse back and 
forth, as well as working with other youth. 

When issues come in to the youths at a local level, the 
youths and the staff can work them out, or it can go above 
and beyond, where the youth representative may call the 
OACAS and say: “Kim, this is going on. What can we do 
about it? Can somebody say something to the workers? 
This system’s just not working. Can somebody explain this 
to them?” That’s where I’d ask Diane, and Diane could 
make contact with the agency or the supervisor who would 
be in charge. 

The big issues seem to be coming up at the conference, 
and the recommendations are given to the OACAS and we 
work on them, such as we’re doing with the extended care 
and maintenance and on OSAP and things like that. But 
there are smaller issues such as, “Well, gee, my worker’s 
not phoning back.” We direct them back to the local level, 
saying, “We want you to call them back at this certain 
time,” or establish some type of grounds with them, “I’m 
only in the office this many times a week and in these 
hours, and I will try to call you back,” or they keep coming 
back at the next conference and we will do them again. 


Ms Cresswell: I just want to comment in terms of the 
representatives we are attempting to set up in each agency. 
This is a relatively new project in terms of setting that up, 
so we’re working that through. 

But as to the young people who have come to the 
conference over the last seven years, when they are selected 
or have earned the privilege or competed or whatever—in 
many agencies they do it in different ways as to how we 
determine which of our many youths will go. Those young 
people are sent to the conference to be their own persons 
and come very clearly with their own views, and the agen- 
cies are quite willing to have them come forward and put 
their concerns and expressions on the table. Then what we 
try to do is to pull that all together and feed it back to the 
young people from there. But I really do feel that the agen- 
cies have been sending those young people to represent 
themselves and are quite confident that they will do that. A 
number of significant changes have been made in agencies 
as a result of that voice. 


Mr Ramsay: Ms Cresswell, thank you for your pres- 
entation. I want to ask a question to get a sense of how 
agencies operate around the province. Is it common prac- 
tice that all staff of the agency would be active participants 
at the annual meeting where the board of directors is 
elected? 


Ms Cresswell: Staff would participate in the annual 
meeting. In most agencies, the bylaws provide that staff 
cannot be a voting member. 


Mr Ramsay: So that’s not common practice. 
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Ms Cresswell: There may be one or two agencies 
where staff can be voting members, but in most situations 
no. They would participate and contribute, certainly. 
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Mr Ramsay: Under your complaints procedures, you 
talk about section 64 of the Child and Family Services Act 
and you refer to a written review procedure which shall be 
approved by a director. What kind of director is that? 


Ms Cresswell: That would be a ministry manager, 
area director. 


Mr Ramsay: So this would be the direct supervisor of 
the executive director of that agency, probably? 


Ms Cresswell: Yes. 


Mr Ramsay: Is that not a bit incestuous? Do we 
really have independence there, when we have the director 
from the ministry who is, in the day-to-day operation, 
supervising that agency now called upon to judge not only 
how that executive director is pursuing his or her duties 
but in a sense almost judging his or her own work, in that 
this person has supervised this agency’s day-to-day oper- 
ation? I mean, you’re almost judging the relationship and 
the supervisory role, not just what the agency’s doing, be- 
cause the agency works under that person all the time. Is 
this enough of a watchdog? That’s what I’m getting at. 


Mr Muldoon: May I just make a comment? In terms 
of the role of the program supervisor, which is who we are 
talking about here, he or she doesn’t become involved in 
the day-to-day activities of the agencies in any way, shape 
or form. They’re more involved in funding issues related 
to the agency and ministry policy directions. In terms of 
day-to-day service, programming etc, the director and 
board do that work. 

The complaints that are initiated—as an example, the 
one I talked about—are usually, I would say almost always, 
directly related to service provision. The director we’re 
talking about has nothing to do with that direct service, so 
there really is very much of an arm’s-length relationship in 
that sense. 


Mr Ramsay: But if there are problems and that super- 
visor is not intervening in any way—you're saying he or 
she is not supposed to intervene, but if there are major 
disputes, say, between the foster parents’ association and the 
CAS as to whether the child is having proper supervision, 
the supervisor from Comsoc must be ultimately responsi- 
ble for the operation of child protection in that area. You’re 
the agency carrying that out day to day, but it just seems to 
me you are almost asking somebody to make a judgement 
upon himself in kind of an indirect way. I’m just wonder- 
ing how much objectivity there is there, that’s all. 


Ms Cresswell: I think it is important to recognize, as 
Ray points out, that the executive director is hired by the 
board of directors, and the board of directors and the ex- 
ecutive director have the day-to-day responsibility for the 
working of the agency. The ministry is supervising in 
terms of ministry direction, funding and programming in 
that way and does not become involved. Yes, I do believe 
there is enough of a separation there. That program super- 
visor does not get involved in the individual cases of the 


day. It would be much more funding for programmanag— 
we need X number of dollars for a particular program; 
how can we access this, how can we change our overall 
programming?—but certainly not the day-to-day work. 

Mr Ramsay: I may be using a poor example, because 
in my hypothetical example, the perception is that the execu- 
tive director has stacked the meeting, and all the staff ave 
been active participants in voting for the board of direc- 
tors; so now the perception is that the board of directoss is 
stacked, so it’s a very unhealthy situation. What you’ve 
just told me is that most boards, in bylaws, don’t allow the 
staff to direct for the board of directors, which seems te: me 
to make sense, because I think you’d have a conflict of 
interest voting for your boss. 

Ms Cresswell: I know that in all children’s aid socie- 
ties, their bylaws would provide that there could not be a 
staff person on the board of directors. I’m quite sure that 
there may be just one or two where staff persons cam be a 
member of the society and therefore participate in the an- 
nual meeting, but that’s very unusual. 

Mr McLean: I'll be very brief. You’ve made a wery 
impressive presentation here today, and I agree with wou 
that I don’t think there is a need to have your jurisdiction 
under the Ombudsman. 

I had the opportunity to spend a year on a board. I have 
a sister who is a foster parent, and I’m well aware of the 
workings of the children’s aid society and the volunteers 
who give their time across this province. I think they’re 
well run. I think the procedures we have for complaints is 
excellent. We don’t get a lot of complaints with regard to 
the operations of the children’s aid societies. I think they 
do a super job. 

I really haven’t got a question, but I wanted to make a 
few comments to let you know I certainly support what 
you’re doing. For those kids who need you, you are doang 
a good job. 

Ms Margaret H. Harrington (Niagara Falls): Thank 
you for coming, and a special welcome to Kim. Where are 
you from, Kim? Are you from Toronto? 

Ms Way: No. I’m from Stratford, but I live in Kitich- 
ener and I commute back and forth to Toronto to work. 

Ms Harrington: I see. | think your group is probably 
the same group I’ve heard about from Marilyn Chuey, 
who is from the Riverdale area of Toronto. She wanted 
several of us members of the Legislature to meet with: the 
youth group to hear what you’re doing. 

I wanted to ask you if you could explain to me the term 
“extended care maintenance” and what that means. 


Ms Way: When a child comes into care and beconmes 
a crown ward, that is terminated when he or she tums }8. 
They have a choice of leaving care when they’re 16 or 17 
and up until they’re about 18. When they’re 18, the agemcy 
can apply for another year of being able to fund them amd 
care for them. Then when they turn 19 through to 21, they 
have to apply to the area office, which is the ministry. In 
some cases, the youths are funded while they go on to 
post-secondary education or finish high school. They mray 
need counselling, so they stay in the care of children’s, aad 
societies, or they just may need support, and the file is left 
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open. A case worker will see them, and it’s more or less 
just an open case with some support and some funding in 
some cases. 

What we’re finding is that some agencies have to let 
their youth go at 18 because they do not have the time with 
staff. They don’t have the money to support these youths. 
They refer them to welfare or the kids are just out on their 
own all of a sudden. That’s at the age of 18 that this all 
Starts taking place. 


Ms Harrington: Thank you very much. 

The Chair: I want to thank you for taking the time out 
to appear before us this moming. I know that all three of fe 
you probably have an extremely busy schedule, and we 
really do appreciate it. This committee will stand ad- 
journed until 2 pm this afternoon. 

The committee recessed at 1148. 
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AFTERNOON SITTING 


The committee resumed at 1407. 


The Chair: I call the committee to order. Good after- 
noon. I’m Mark Morrow, Chairman of the standing com- 
mittee on the Ombudsman. It is with regret that at 11:58 
this morning I received a fax from the Ombudsman of 
Ontario telling the committee and myself that she would 
not be attending our session this afternoon. I’d like to read 
that fax out, with the indulgence of the committee. 

“Mr Mark Morrow, 

“Chair, standing committee on the Ombudsman. 

“Dear Mr Morrow: 

“Eight days ago I received a thoughtful and courteous 
letter from you asking if I might meet with the standing 
committee. I was delighted that no mention was made of 
the review; no mention of crossing the boundaries between 
our mandates. I was very hopeful that we would be able to 
start a dialogue. I have always felt that this dialogue was 
very important and had asked for it for months. When in a 
subsequent meeting, my staff and members of your sub- 
committee agreed to a fair compromise that would protect 
my office’s independence, I was even more optimistic. 

“Naturally, I was taken aback with your letter the fol- 
lowing day which seemed to be a total retraction of the 
invitation. I was further concerned when your witness list 
appeared, in which I was listed among a number of wit- 
nesses who appear as part of the review. 

“When I personally called you on Monday and asked 
you to make simple changes to make it clear that I was not 
part of the review, as we had agreed, you said you were 
unable to accommodate those concerns. I told you then 
that I would not be able to appear unless we could come to 
an arrangement. I never did hear back from you. I am sorry 
that you were not able to find a suitable arrangement. 

“Tt is a Shame that the efforts which may have made it 
possible for the committee and I to meet to start a badly 
needed dialogue has gone to naught over ambiguities. I 
can only conclude that the committee was unable to sort 
out the difference between technicalities and the spint of 
our agreement. Our agreement would have gone a long 
way to protecting the public’s fragile trust and understand- 
ing of the independence of the Ombudsman and, as you 
know, that is of paramount importance to me. 

“J wish to thank those members of the committee who 
during the summer’s course of events supported the con- 
cept of an independent Ombudsman and who sought a way 
to work cooperatively and productively together. 

“J am hopeful that we will eventually find a satisfac- 
tory way for us to work together without compromising 
our principles. I look forward to meeting with members of 
the Legislature and to engaging in the dialogue set out in 
your August 19th letter after the Legislature reconvenes in 
late September and decides how it wishes to deal with my 
special report.” 

It’s signed by Roberta Jamieson. 

With the committee’s indulgence, I would like to go 
back at this time chronologically to talk about and to read 
into the record the letters that we have received back and 


forth since July 27, 1992. Is that okay with the committee? 
Okay. 

As the committee may be aware—and I do apologize; 
this may take some time—May 28, we tabled our 19th 
report. 

“June 25, 1992: Ombudsman responds to the report 
and states that she is unable to comply with the recommen- 
dations. 

“Ombudsman requests the opportunity to appear be- 
fore the committee to set out her position in full detail and 
to engage in a dialogue. 

“In her letter she commented that ‘since, as a result of 
the Legislative schedule, the committee may not be meeting 
for several months, I am placing it on the record now....’ 

“July 21, 1992: Committee wntes to the Ombudsman 
stating that to begin our review we require some back- 
ground material on the work and the operation of the 
Office of the Ombudsman. 

“July 22, 1992: Ombudsman writes to state that our 
letter of July 21, 1992, does not mention her request of 
June 25, 1992, and states that a meeting must be held 
before she will consider giving consideration to the com- 
mittee’s letter of July 21, 1992. 

“July 23, 1992: Legislature passes a motion which 
authorizes the committee to hold hearing in August for the 
purpose of conducting its review of the Office of the 
Ombudsman. 

“July 27, 1992: Committee wntes to the Ombudsman 
acknowledging her letters of June 25 and July 22.” 

Pll read that letter now: 

“Roberta L. Jamieson, 

“Ombudsman, 

“Office of the Ombudsman 

“Dear Ms Jamieson: 

“Re: Review of the Office of the Ombudsman 

“In your letter of July 22, 1992, you comment that you 
have not yet received a reply to your request of June 25, 
1992, to appear before the standing committee, and that 
this meeting must be held before you will consider provid- 
ing the information which we requested in our letter to you 
of July 21, 1992. 

“With respect to your request to appear before the 
committee, we take this opportunity to inform you that on 
July 23, 1992, the Legislature passed a motion which 
authorizes the committee to hold hearings this August for 
the purpose of conducting its review of the Office of the 
Ombudsman. We believe that this would be an appropriate 
opportunity for you to raise your concerns with the com- 
mittee’s recommendations, along with other comments and 
suggestions concerning the need for changes to the Ombuds- 
man Act and to your office’s operations. We will shortly be 
forwarding you a list of issues on which the committee 
hopes to receive comments. We will then be meeting to 
arrange the schedule for witnesses to appear. 

“The committee is extremely concerned with your re- 
fusal to comply with its recommendations and believes the 
discussion you suggest may be useful. However, in order 
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for such a meeting to be productive we would ask that you 
provide a more detailed explanation as to your reasons for 
choosing not to implement the committee’s recommenda- 
tions. In this respect, we note that you have made a general 
assertion that compliance with the recommendations 
would represent an abdication of your responsibility to 
exercise your discretion independently, but have not indi- 
cated why this is the case for each of the various recom- 
mendations the committee has made. Some explanation of 
your concerns with respect to each of the recommendations 
would be helpful in advance of the meeting. 

“While we look forward to meeting with you, we do 
not agree, as you suggest, that this meeting must be held 
before the information which we requested in our letter to 
you of July 21, 1992, is provided. We would note that the 
information requested relates to the matters which are the 
subject of the committee’s hearings, and is therefore infor- 
mation which the committee is authorized to send for, since 
the committee is authorized to send for such persons, papers 
and things as it considers necessary for its proceedings or 
deliberations. Therefore, unless you believe that you do not 
have the power or responsibility to provide the information, 
we see no reason why the provision of this information 
should be delayed. 

“We therefore repeat our request for this information. 
We would also ask that if you do take the position not to 
provide the information, please indicate to us why you 
believe that you do not have the power or responsibility to 
do so. 

“Should you have any questions concerning the above 
please do not hesitate to call.” 

Following this letter, I had a breakfast meeting with the 
Ombudsman in the downstairs dining room, at which time 
she informed me in no uncertain terms that she would not 
be taking part in the review and that as far as she was 
concemed, the witness list and the questions we were 
sending out to the witnesses—she had no comments on 
them, nor would she make any comments. The next letter I 
have to read is confirming that. 

“Mr Mark Morrow, MPP 

“Chair, standing committee on the Ombudsman 

“Dear Mr Morrow: 

“Thank you for agreeing to meet with me this morning. 

“In our meeting, I attempted to explore the history and 
causes of the apparent impasse which regrettably has de- 
veloped between the Ombudsman and the standing com- 
mittee which you chair. 

“I reiterated the suggestion made for some time now 
that the way to avoid having the impasse become a con- 
frontation was for me to appear before the committee act- 
ing under its regular orders of reference. In this way we 
might engage in dialogue as to how we can avoid conflict 
in discharging our respective mandates. We might then 
have a foundation for me to set out my response to the 
committee’s 19th report, and for the committee to discuss 
my 1991-92 annual report. 

“I explained to you why it would be inappropriate for 
me to appear before the committee in the context of the 
committee’s current plans. To do so would seriously call 
into question whether the Ombudsman is free from outside 


pressures to deal with the public’s complaints impartially 
and whether the Ombudsman is trusted to carry out her 
mandate. The committee’s actions have already seeded 
strong doubt in the minds of the public and public service 
on these points. I asked you for your cooperation in find- 
ing a means for me to be as forthcoming as possible with 
the committee without worsening this situation. 

“Through this letter, I once again advance my request. 
I also invite individual members of the committee to dis- 
cuss this matter with me, individually or as a group, at 
their earliest convenience. I hope that with open and rea- 
soned minds on all sides we can find a way to avoid a 
situation which can only lead to a weakening of respect 
equally for the Ombudsman institution and the Legislature. 
I am willing to meet any time and any place with any 
member of the committee.” 

Signed by Roberta Jamieson. 

The next letter I would like to read to the committee is 
my response to that. 

“Roberta L Jamieson 

“Ombudsman 

“Office of the Ombudsman 

“Dear Ms Jamieson: 

“In your special report of August 17, 1992, you have 
raised the need for your office and this committee to en- 
gage in a dialogue on our respective roles and their interre- 
lationship. We believe engaging in such a dialogue would 
be helpful, and would invite you to meet with us. 

“As you know, the committee is currently authorized to 
meet for the week of August 17 and August 24, 1992. We 
would be pleased to meet with you during this period in 
order to discuss your response to the committee’s 19th 
report, your special report and any other issues with which 
you are concerned. 

“We would appreciate receiving your response by Fn- 
day, August 21, 1992. Please contact either me at 325- 
7095 or the Clerk of the committee at 325-3515 to arrange 
a convenient time to meet.” 

Signed by myself. 

We then received a fax from the Ombudsman and I 
will read the fax out. This is after a meeting we had with 
the Ombudsman’s negotiators in my office at 9:40 on the 
morning of August 20. The subcommittee met—David 
Ramsay, Christel Haeck, the clerk, myself and legal counsel. 
It’s to myself. 

“Dear Mr Morrow: 

“This letter is in response to your letter of August 19, 
1002 

“I was pleased that my representatives were able to 
meet with you, members of the subcommittee, and staff of 
the committee this morning and were able to agree without 
difficulty on the form of a meeting between the standing 
committee on the Ombudsman and me on August 27, 1992. 

“As I understand it, it was agreed at the meeting: 

“That the review of the Ombudsman will be suspended 
during the time of our meeting; 

“That the meeting will be broadcast live and will be 
open to both the media and the public; 


yds 


27 AUGUST 1992 


“That the television broadcast of the meeting will not 
display the words ‘review of the Ombudsman’s office’ or 
any other similar words; 

“pu 

That in your opening remarks you state that the meet- 
ing is held under the authority of the committee’s normal 
orders of reference and is not part of the ‘review of the 
Ombudsman’s office.’ 

“J am looking forward to discussing our respective 
mandates and their interrelationship and the beginning of a 
much-needed dialogue.” 

This is signed by the Ombudsman. 
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We wrote her back a letter of clarification on August 20. 

“Dear Ms Jamieson: 

“Thank you for your letter of August 20, 1992, con- 
firming our upcoming meeting. There are a few points of 
clarification concerning your understanding of the meeting, 
which we set out below. 

“We did not discuss, as you have suggested, the notion 
that the committee’s review would be suspended during 
the time of our meeting. We did agree that your appearance 
before the committee would not be treated as a part of the 
committee’s present review, and that to indicate this we 
would ensure that the television broadcast of the meeting 
does not display the words ‘review of the Ombudsman’s 
office’ or any similar words. We trust this also reflects 
your understanding of our discussion. 

“You have also indicated that we agreed that I would 
state in my opening remarks that the meeting is held under 
the authority of the committee’s normal orders of refer- 
ence. We in fact agreed that I would simply indicate that 
the meeting did not form part of our current review. | 
would note that the committee’s normal orders of refer- 
ence only authorize the committee to meet while the 
House is in session. 

“We trust that these points of clarification reflect your 
understanding of the arrangements agreed to for your 
meeting with the committee.” 

That’s signed by myself. 

Come Monday morning, the Ombudsman called my 
constituency office and talked to me about the agenda. We 
removed the word “review” from the agenda and had her 
appearing at 2 pm in the afternoon on August 27. As it 
looked, the names of the people appearing in the morning 
were above; she was appearing in the afternoon. 

She told me she did not like this and wanted it changed 
so she would appear on a separate piece of paper. She did 
not like appearing with people who were part of the review 
in the morning. I advised her on the phone that as Chair- 
person of this committee I had no authority to do that, nor 
would I take any authority to do that; but I would bring it 
to the committee the first time we had to meet, which was 
the next day. 

It was brought to the committee. It was agreed that we 
would put her on a separate piece of paper, as she re- 
quested: “Standing committee on the Ombudsman, tenta- 
tive agenda, committee room 151, Thursday 27 August 
1992 at 2 pm, Roberta Jamieson, Ombudsman” appearing. 
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I received the fax that I just read out to you at 11:58 
this morning, saying that she would not be able to attend. 


Mr Perruzza: So she had agreed to come when you 
listed that other sheet. 


The Chair: It was our understanding at that point, yes. 

I just felt, members, that you should be kept fully in- 
formed and aware of what is going on. I don’t want to 
keep anybody in the dark. I would now open the floor for 
any questions and/or comments. 


Mr Ramsay: I’m rather saddened that this has hap- 
pened today. On my part, and I know on the part of other 
members of the committee, we have put in a lot of work in 
the last couple of weeks in order to prepare ourselves to 
engage in a proper series of questions with the Ombuds- 
man. Quite frankly, I’m still hoping we can do that some day. 

I think it’s of the utmost importance that this commit- 
tee strive as much as it can to try to keep the relationship 
between the Legislative Assembly, through our committee, 
and the Office of the Ombudsman together. I’m just sorry 
that it seems semantics have prevented this meeting today, 
and that saddens me. 

I would be prepared to move that the committee try 
again, that we invite the Ombudsman to come and meet with 
us when the normal sessions of the Legislative Assembly 
of Ontario resume September 28, and that she appear with 
us for discussion under our normal standing orders. 


Mr Owens: I want to echo the sentiments of Mr 
Ramsay. As a member of this committee I, and ] know my 
colleagues, share a sense of disappointment and concern 
because the Ombudsman has chosen not to show up today. 
I think we were all prepared to ask fair and reasonable 
questions and engage in constructive dialogue. 

In terms of the preparation the committee has gone 
through in the past week or so, J think we’ve had an oppor- 
tunity to take a look at the other relationship between the 
Ombudsman and the Legislature, and it’s my view and the 
view of other members of this committee that we need to 
vigorously uphold the independence of the office, but 
keeping in mind that there needs to be an opportunity for 
this committee to have a look at the Office of the Ombuds- 
man with respect to the issues we’ve been wanting to dis- 
cuss with her. 

Recognizing that motions don’t need seconds on this 
committee, I want to say that I applaud Mr Ramsay’s call 
for temperance in this issue, and I think we need to do 
whatever we need to do to be reasonable. We need to go the 
last mile with this and to keep hoping that the Ombudsman 
will appear. As I say, there are issues of great substance 
that we need to discuss. 


The Chair: Thank you very much, Mr Owens. Mr 
Ramsay, I don’t have your motion in front of me, but the 
gist, as I see it, is that you would ask that the Ombudsman 
appear before us once we move back into session. Any 
comments or questions on the motion, please. 


Mr George Mammoliti (Yorkview): I’m going to 
agree with the motion. However, I must state for the record 
that my patience is certainly very thin at this point. I’d like 
to make a couple of comments, if you don’t mind. 
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interested in asking some questions in and around what’s 
been happening internally in that office. 

I agree with the motion. I think we should ask her to 
come again, but I’m not about to be pushed around as a 
part of this committee. I’m a member, as everybody else is 
on this committee, and J want some questions answered. 

I’ll leave it at that right now, but I think what we have 
to do is, as a team, maintain the relationship that has exist- 
ed in the past, no question about it, but at the same time, 
have Ms Jamieson understand that we’re not about to be 
pushed around; I’m not. I’d like to know what’s happening. 
If I may, I’d like to talk a bit about how you, as I under- 
stand it, offered Ms Jamieson the opportunity to come to 
the committee in closed session as well, did you not? 


The Chair: Yes. 


Mr Mammoliti: Who chose to have a public meeting 
today when you agreed to have her here? 


The Chair: It was negotiated between her negotiators 
and the subcommittee. 


Mr Mammoliti: Did she suggest that we have an 
open meeting? 

The Chair: Her negotiators suggested an open 
meeting, yes. 

Mr Mammoliti: So now she calls us and tells us that 
it’s not acceptable and that she can’t make it. I’m not very 
happy, Mr Chair. I’ll agree to the motion. 


Mr McLean: Just a minute, Mr Chair. There are other 
people around here who have the right to speak before you 
put the motion, and I think I’m one of them. 


The Chair: Mr McLean, he’s just agreeing to the 
motion, I think. He’s not calling the question. 


Mr McLean: I thought he said to put the question. 
Sorry. 

Mr Mammoliti: I will agree with the motion. I will be 
voting in favour of the motion. 


The Chair: Thank you very much, Mr Mammoliti. 
Mr Curling, if you will, please. 


Mr Curling: I too agree with the motion my col- 
league David Ramsay has put forward to again request that 
the Ombudsman appear before the committee when we 
resume, in September or October. However, I’m not of 
great hope that she will appear. I say that because it’s 
become almost like Jell-O on a wall now. Every time we 
decide to put certain structures in place and agree to cer- 
tain things, we have to agree to a number of things again. 
I’m just wondering what would change between now and 
then. What should be laid out is exactly what it is that the 
Ombudsman requires in order to meet. As I understand it, 
it goes to a certain stage, and as soon as we go forward and 
make those provisions—I realize it’s all so strange. 
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While I’m agreeing to this motion, of course we are 
taking the approach that it’s for the good of all, that the 
cause is greater than the individual. I hope the Ombuds- 
man herself feels that way, that having an Ombudsman in 
this province is extremely important and that we as a 


committee respect the independence, of course, of the Om- 
budsman and the role she plays. 

I hope that the Ombudsman also respects the role of 
the standing committee and the role we play. So until the 
time comes for her to appear, I hope in the meantime we 
don’t just sit back and wait, but clear up what is required 
and lay it down properly; what is required for her to appear 
and if we can meet those conditions. Because at that time, 
we’re going to hear that the i wasn’t dotted and the t wasn’t 
crossed, and we’ll wonder what’s happening. We have to 
make sure that the requirements are in place. So I’m in 
support of that, but not very optimistic that it will happen. 


Mr Perruzza: I can’t help but say that this morning 
when I got up I was really excited. I thought today was 
going to be the first day on a long road towards building a 
very substantial bridge between ourselves and the Office 
of the Ombudsman. I have read media lately that suggests 
something to the contrary, and I can only stress how im- 
portant a strong and vital Office of the Ombudsman is to 
this province and, quite frankly, to this Legislature. 

I think one of our chief responsibilities is to make that 
office stronger, to make it independent and to ensure that it 
has effective independence and authority to be able to deal 
with problem situations that arise from time to time 
throughout government. 

I thought that today I would get an opportunity, along 
with the colleagues on this committee from all three par- 
ties, to begin to take that first step in structuring and devel- 
oping that relationship with the Ombudsman. 

I can’t tell you how saddened J am by the news that’s 
just been relayed by yourself a few minutes ago that sug- 
gests the Ombudsman is not prepared to come and meet 
with this committee at this time. I find that disappointing. 
However, I’m hopeful and I’m prepared to be patient, as 
our Liberal colleague Mr Ramsay has suggested, and ex- 
tend our hand of friendship and extend another invitation 
to the Ombudsman to come and participate with this com- 
mittee in building a relationship, in building the bridges we 
so desperately need in order for the Office of the Ombuds- 
man and in order for this committee to properly do the jobs 
that I believe we were both mandated to do. So I will be 
supporting Mr Ramsay’s motion today. 


Mr McLean: I’m pleased to have the opportunity to 
say a few words on this. As most of you are aware, I’m 
subbing on the committee. I’m not a regular member of 
the committee, although I’m certainly pleased that I’ve had 
the opportunity to sit on it. I’ve read much and listened to 
a lot with regard to the Ombudsman committee and how it 
has been dealing with the Ombudsman. It wasn’t long ago 
that I heard some members talking about subpoenas, want- 
ing to bring the Ombudsman before this committee. 

I think I’d indicated that the way you deal with the 
Ombudsman is through cooperation and through negotia- 
tions and discussions. I had the opportunity for many years 
to sit on the Ombudsman committee with the previous 
Ombudsman. It was a working relationship which was good, 
it was excellent, there was cooperation on every avenue. 

I have not seen that taking place since this committee 
has been formed, whether it’s the fact that the committee is 
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I have not seen that taking place since this committee 
has been formed, whether it’s the fact that the committee is 
not familiar with the Ombudsman Act or the workings of 
the Ombudsman’s office, whether it’s had a tour of it or 
had the opportunity to discuss and talk with her about what 
takes place within the Ombudsman’s office. It’s an impor- 
tant office, but it doesn’t function properly, in my opinion, 
unless it has the cooperation of the committee. 

I have sat on many cases where the ministries turned 
down a request by the Ombudsman. It would be taken, 
then, through another full review with the Ombudsman in 
the committee, and the committee would make the recom- 
mendation supporting the Ombudsman, and that recom- 
mendation would be solved. As I mentioned to you before 
with regard to Farm Q, that’s $250,000 the farmer would 
never have got if it had not been for this committee. I can 
cite you many other instances where the committee helped 
and supported the Ombudsman. 

John Bell, who was the counsel for the standing com- 
mittee on the Ombudsman for many years, was a steadying 
influence. I feel bad that that counsel has not been at the 
Chairman’s side on many occasions when I believe it was 
needed. Over those years that I sat on the committee dealing 
with the Ombudsman’s office, the solicitor we had, Mr Bell, 
had cooperation with the Ombudsman. That has to come 
back. This committee should be reviewing the fact of the 
counsel and that it has the opportunity to review cases that 
the Ombudsman feels would be appropriate and proper. 

I feel bad that the Ombudsman is not here today, but I 
could probably understand her reasoning. The committee 
should, as in Mr Ramsay’s motion, have her in. I’m not so 
sure that you maybe shouldn’t have a meeting in camera 
with the Ombudsman as a Start. But I do believe, Mr 
Chairman, that the time has come for you to have the legal 
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counsel that we had at one time before to help advise the 
committee, to bring it back to where the province and the 
people will all benefit from the Ombudsman’s office. This 
committee would be a lot happier if that happened. 

The Chair: Thank you very much, Mr McLean. Are 
there any further comments or questions? 


Mr Bill Murdoch (Grey): I'll first apologize for the 
way I’m dressed. As you know, I’ve been on this commit- 
tee since it started, and I agreed that I would come back 
down from Owen Sound today to sit in on this committee 
to meet with the Ombudsman. I didn’t find out until I was 
on Highway 410 that we weren’t going to have this meet- 
ing. I thought I might as well get in here and see what’s 
happening anyway, and that’s why I’m dressed as I am. I 
would have changed, so I apologize for that. 

I also talked to the Ombudsman on Highway 427; she 
phoned. So I did get to talk to her, so the trip wasn’t 
wasted. 

I think we should support David’s motion, and I’m 
sure We will be able to work something out. I would like to 
see our subcommittee meet right after this meeting for a 
short session to talk about a few things. With that, I’d like 
to go with the motion. 

The Chair: Thank you very much, Mr Murdoch. Any 
further comments or questions? 


Seeing none, all those in favour of Mr Ramsay’s 
motion, please indicate. Unanimous decision; everybody 
was in favour. 


The Chair: Do we have any more business before the 
committee this afternoon? Seeing none, we are adjourned 
until the call of the Chair. 


The committee adjourned at 1438. 
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The committee met at 1004 in room 151. 


OMBUDSMAN OF ONTARIO 


The Chair (Mr Mark Morrow): Can we come to 
order, please. Good morning. I’m Mark Morrow, Chair- 
man of the standing committee on the Ombudsman. This 
morning appearing before us is Roberta Jamieson who is 
the Ombudsman of Ontario. Welcome. I understand you 
have a presentation you would like to make to us. I was 
hoping, with your indulgence, that you might be able to 
tell us how long it’s going to be so we can divide the 
questions up among the three caucuses for appropriate tim- 
ing. Begin when you're ready. 

Ms Roberta Jamieson: Mr Chair, it is my intention to 
make a brief opening statement and then to entertain ques- 
tions and concerns. We are badly in need of dialogue and 
communication, not speeches, so it won’t be a lengthy 
speech. 

I believe the controversies which have arisen over the 
last year or so are best put behind us. The Legislature and 
the people of Ontario expect us to have a productive and 
cooperative relationship, but before we do that two things 
need to be clarified. 

First, I want to make sure members understand why I 
am here today so eagerly and willingly to meet with the 
committee under its regular standing orders. Over the sum- 
mer, of course, I was unwilling to be summonsed before 
this committee when it was involved in quite a different 
activity, but it is a total myth that I did not wish to meet 
with this committee. The reality is that I have sought this 
meeting for over a year and if we can do this morning 
what I hope we can do, it will be the meeting I have been 
hoping to have for the last three years. 

After trying and trying to get a meeting, you can imag- 
ine how I felt last May when I picked up a newspaper to 
find that the committee was conducting an investigation 
into the activities of the Ombudsman. | again tried to get a 
meeting, quite unsuccessfully; in fact, my requests were 
totally ignored. 

The next thing I heard was that the committee was 
conducting a review under the terms of reference it had 
recommended it be granted by the Legislature in its 19th 
report. Then I was unable to find any place where the 
Legislature had even considered that report. Instead of 
communication, I learned through the media that I was 
uncooperative, that I did not wish to be held accountable, 
even that I was a Frankenstein. Now really. 

There was vague talk about the “goings on” in my 


operations, but I vigorously continued to seek a meeting 


under the committee’s regular standing orders night up 
until the morning of August 27. During the course of that 
week, while I remained hopeful, I received no communica- 
tion from the committee. The Legislature’s television 


channel continued to say that the Ombudsman was appear- 
ing as just another witness in the committee’s review of 
the Office of the Ombudsman. 

I sincerely believed then and believe now that for me to 
submit to the demands which the committee was making at 
that time would have irreparably damaged the inde- 
pendence and integrity of the Office of the Ombudsman. 
The Legislature created an independent Ombudsman at 
arm’s length from political interference of any kind. The 
public expects me, each and every day, to safeguard that 
independence so that their Ombudsman can investigate 
their complaints about government action from an objective 
point of view and make findings which, if necessary, are 
critical of government without fear of political pressure. 

To allow my office to become the subject of your re- 
view would have reduced the Ombudsman to an employee 
of this committee. I made it very clear to you over the 
course of the summer that this would have seriously un- 
dermined the independence of the Ombudsman. Having 
made that clear, I’m content to let that particular issue rest 
there unless the committee wishes to raise it again. 

The second issue I want to raise has to do with my 
staff. I am proud to tell you I have a hardworking staff 
made up of excellent, motivated, competent individuals who 
are representative of all facets of Ontario’s population. 
Neither they nor I appreciated the committee being used to 
propagate unfounded rumours and misrepresentations 
about them, particularly when they had no way of defend- 
ing themselves. They have been disgusted by unwarranted 
attacks on their professionalism and their hard work in 
serving the public. 
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I speak for my office and I feel called upon to defend 
my staff, particularly against unfair, untrue, anonymous 
and unattributed public statements, and I do so now. 

A myth was circulated in the committee and publicly 
that I have experienced unprecedented turnover of staff 
and that 80% of my staff were seeking to bail out. The 
reality is quite different. If we have a close look at the facts, 
we will find that I have had a sum total, over the three 
years that I have been Ombudsman, of 30 terminations and 
resignations. In the three years before I became Ombuds- 
man, the office had 40 terminations and resignations. 
That’s not including early retirement, contract employees 
etc. But I say again, during the three years that I have been 
Ombudsman, there have been 30. In the three years before 
me, there were 40. My turnover rate then is approximately 
10 persons per year in a staff of 129. 

It was stated that the number of my staff has grown 
like wildfire, that I am empire-building. That’s the myth. 
The reality is that when I became Ombudsman the staff 
complement was 129, and the complement today is just 
that, 129. There has been no change. 
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My staff is dismayed that the myth has been circulated 
by committee members that I have a massive backlog of 
cases. There is no backlog and my staff works very hard 
each and every day to keep it that way. 

The myth was widely circulated that there is a delay in 
resolving cases. The reality is that despite the procedures 
the Ombudsman Act requires I follow to ensure fairness, 
the average length of time it takes to resolve a jurisdic- 
tional case is 102 days, just over three months. My staff 
can take a good deal of the credit for achieving that high 
standard. 

I and my staff are working hard to be a model organi- 
zation that offers leadership to all the governmental or- 
ganizations I investigate. We have to make hard choices to 
ensure that we do a first-rate job, that we serve the members 
of the public of Ontario and members of the Legislature. 

Without a doubt, I have asked my staff to work harder, 
to handle more complaints and to do all that with fewer 
resources. Sometimes that means discomfort, sometimes 
adjustment and sometimes frustration. 

Just as in any large organization, I have no doubt that 
there are a few individual staff members who are not 
happy, and for them there is easy access to a variety of 
avenues within the organization to be heard. There is also a 
grievance procedure with three levels of internal appeal 
and, ultimately, appeal to outside arbitration if they so 
choose. The committee has a copy of this procedure. I 
tabled it over a year ago. 

The biggest myth of all which has been circulated is 
that I do not wish to be accountable to anyone. The reality 
is that I am already accountable, as has been every Ombuds- 
man. How? I defend my estimates. Fiscally, I’m account- 
able when I defend my estimates before the Board of 
Internal Economy, which is chaired by the Speaker of the 
Legislature and on which each party’s House leader sits. 

Second, my accounts are audited each and every year 
by the Provincial Auditor. 

Third, I make an annual report and I appear before this 
committee to discuss it whenever I’m invited to do so. 

Fourth, my door is open to any member of the Legisla- 
ture who wishes to discuss any concern directly with me. 

In the final analysis, I am accountable every time I sign 
my name to my findings and recommendations. I am 
keenly aware that I am the place of last resort, and what goes 
with that is a great responsibility. Like every Ombudsman, 
I know that the recommendations which I make are just 
that: recommendations. Since I don’t have the power to 
compel government to implement them, I have to rely on 
reasoned judgement, the sense of fair play and respect for 
the integrity of my office so that my reports will neither be 
ignored nor ridiculed, but acted on. 

Yes, I’m accountable every day. But there may be 
some people who feel that’s still not enough. To them I 
would say, remember that you can’t simultaneously have a 
totally independent Ombudsman and a totally accountable 
Ombudsman. Somewhere we’ve got to find the balance, 
and that’s what the people who drafted the Ombudsman 
Act did. They wrestled with that in Hansard. They debated 
it. “How do we do this? How do we make sure the Om- 
budsman is at arm’s length, outside political interference 


so she can do her job, but yet is responsible for the money 
she spends?” 

They reached a graceful balance in the Ombudsman 
Act, for they knew that an Ombudsman is a sign that the 
Legislature is concerned about complaints of the people 
about unfair government action and a sign that government 
is willing to accept criticism as well as applause. The pres- 
ence of an Ombudsman says to everyone, “You are pro- 
tected from unfair, arbitrary and unjust actions of 
governmental organizations.” 

The people of Ontario deserve the best Ombudsman 
operation in the world, and I am determined to give them 
just that. I know you want them to have that. Isn’t there a 
way we can work together to make that happen? 

There are many outstanding issues for us to deal with. 
I’m sure you have many questions and concerns, but I 
don’t think we’ll have any foundation to discuss the issues 
between us until we discuss the issues of where my inde- 
pendence ends and the committee’s mandate begins, where 
your powers reach a limit and where my independence 
cannot be disturbed. We each have our mandates. You as a 
committee of the Legislature have them under the standing 
orders given to you by the Legislature. My mandate is set 
out in the Ombudsman Act, passed by the same Legisla- 
ture. Unless we have a mutual understanding and respect 
for each other’s mandates, we’re only going to continue 
with the misunderstandings of the last several years. 

I’m not so optimistic that I believe we’re going to 
reach perfect agreement as to how your mandate and mine 
interrelate or that we’ll reach it today, but I do believe that, 
with effort and goodwill all around, we can reach accom- 
modation, as other committees and other Ombudsmen 
have, a way of working together with respect in which 
neither of us is called upon to compromise the high princi- 
ples we’re pledged to uphold. Members of the committee 
and Chair, I am eager to begin that dialogue today. 


1020 


The Chair: Thank you very much, Ms Jamieson. 
Questions and/or comments? 


Mr David Ramsay (Timiskaming): Ms Jamieson, 
welcome to our committee. I really appreciate that you are 
here today. I’m a relatively new member of this committee; I 
didn’t get on till about March or April of this year. Maybe 
because of that, I’m an appropriate person to start off, 
because I haven’t been here, I don’t have any sort of bag- 
gage from being on the committee before. I just met you 
today, though we’ve spoken on the phone earlier. 

I agree with what you said today, that we’ve got to put 
the conflict that has developed between this committee and 
your office behind us. Because of that, I don’t even want to 
talk about all those things you mentioned today, the recent 
history and some of those conflicts, because I think you’re 
right: I think the way to start is, let’s move beyond that 
now. I’m glad you came today and made the statement you 
did. Obviously, you felt it was important to do that, and I 
agree with you: It is important to do it. 

To start that dialogue, I think we need to discuss the 
founding principles of your office, of this committee and 
what that interrelationship is if we’re to get back on track. 
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I noted that you’re saying we have to discern what the 
limits of our responsibility and your responsibility are. I 
want to start more with the approach that we should really 
be a team, because in looking back at the history of om- 
budsmen in Ontario and their working relationships with 
this committee, I see it as being a team, and it should be a 
team, because as you have said, your powers are limited to 
recommending to government changes that you feel 
should be made. This is where this committee becomes 
your ally and I think a partner. 

I’ve used this myself in my constituency; in fact, it was 
a very successful case I brought to the attention of the 
Ombudsman in 1986. The Ombudsman agreed there was a 
problem, still faced the same challenge I did, that the 
agency, the Ontario Northland Transportation Commission, 
still disagreed. The Ombudsman brought the recommenda- 
tion to this committee. The committee agreed with the 
Ombudsman’s finding and my initial complaint, brought it 
to the Legislature. The Legislature agreed, and that diffi- 
culty was resolved because the Legislature ordered it to be 
changed. 

This is where I see this partnership, on these recom- 
mendation-denied cases, that we’re allies. We’re here as 
legislators. There are only so many people in this room, on 
this committee, who are actually part of the government, 
but in general in this committee we doff those hats of 
being a member of the government party or the opposition 
party; we come here as legislators. Possibly we need to 
discuss the makeup of this committee; maybe it should be 
more equally balanced so that it’s the same number from 
each party to get that perception more, that we’re here as 
legislators and not opposition and government people. But 
we’ re here as legislators to make sure that things are better. 
Your office is a valuable asset for us as legislators to do the 
investigative work, to discover where the inequities are in 
government workings in this province, and we can work 
together to try to correct those. I really see that as important. 

Let’s talk about some of these founding principles, be- 
cause I think the crux of the matter today and what’s de- 
veloped between us is a misunderstanding on all our parts 
of the difference between the independence of the Office 
of the Ombudsman and the accountability of the Office of 
the Ombudsman. I’d like to refer to one opinion that I 
think is cogent to this, and that’s the Review of Ontario’s 
Regulatory Agencies report that Macaulay did a few years 
ago. He talks about this independence. He says: 

“The Office of the Ombudsman is said to be ‘inde- 
pendent’ of the executive, but at the same time is ‘account- 
able’ to the Legislature.” I guess that’s what I’ve been 
saying about this committee that was very important: All 
of us on this committee, of all parties, are not part of the 
executive of this government. We are here as legislators, 
even though there are some members of the government 
party here. We come here as members of the Legislature. 

“What should be observed, as I have said elsewhere, 
‘independence’ and ‘accountability’ are quite different. When 
the word ‘independence’ is used, at most it means ‘inde- 
pendence of decision-making’ and not ‘independence of 
action.’ The Ombudsman, like many administrative agen- 
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cies, ought to be ‘independent in his decision-making’”’— 


or hers—‘but he cannot be ‘independent of action,’ other- 
wise he is unaccountable. 

‘May I say at once that the Ombudsman is not inde- 
pendent. If the Ombudsman is independent then there is no 
supremacy of Parliament.” 

I take it from the legislation that you have inde- 
pendence of decision-making, and I not only respect that, 
I’m here to protect that. I also say you have independence 
of the day-to-day operation of your office—absolutely; I 
think that’s correct. But I do feel there’s got to be some 
accountability to someone, and in the legislation it says 
you are a servant of the Legislature. It’s the Legislature that 
struck this committee to be the vehicle of accountability. 

My first question to you would be, are you account- 
able, and to whom do you think you are accountable, and 
how do you see that accountability working? 


Ms Jamieson: Oh, yes, I am accountable. That’s why 
in my opening remarks I listed the number of ways. You’re 
right, there has been a good deal of discussion on that. 
Indeed, if anyone looks back at the Hansard when the 
Ombudsman Act was passed, the legislators of the day 
struggled with that and they thought about it and they 
talked about it. They set out in this act a number of checks 
and balances to ensure that there was both independence 
and accountability. 

How am I accountable? Fiscally, for the money that my 
office spends every year, the taxpayers’ money, I am ac- 
countable. I go before the Board of Internal Economy. 
Every party has a member on that and the Speaker chairs 
it. It’s through the Speaker to the Legislature that I report. 
They know the balance between accountability and inde- 
pendence. So fiscally, I report to them. 

Financial transactions: Again, my act says the auditor 
audits me every year, and he does. For day-to-day oper- 
ations, the act said the Ombudsman could lease premises, 
could hire her staff, deal with conditions of employment 
etc. Why? So that she would be at arm’s length, so that 
government could not, by clipping or threatening to clip 
the purse-strings, compromise the ability of the office to 
do a good investigation. They also made sure that the term 
of office of the Ombudsman was long enough to survive 
the length of a government. All these things were to make 
sure the office was beyond the reach of political influence. 

So there was accountability, and I have accountability 
every day, fiscally to the board, the auditor, and to this 
committee through—let’s talk for a moment about how I 
deal with this committee, the role of this committee, because 
I think that’s the crux of your question. 

This committee is here for the Ombudsman—again, it 
was discussed when it was created—when the Ombuds- 
man has exhausted all avenues to convince the government 
to accept her recommendations. Then I bring it to the com- 
mittee and you bring the public scrutiny to bear on the 
government’s actions. You are the ultimate weight of the 
Legislature and, hopefully, through this vehicle, you will 
pressure ‘the Legislature’ to accept the recommendations. 
That is the primary role of this committee, as I see it. 

Am I accountable to the Legislature? Yes, and there are 
very clear ways for me to be accountable. Am I account- 
able through this committee? I think not. 
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This committee also deals with annual reports, and it’s 
on that that I want to pick up on an earlier point you made. 
The annual report raises questions of policy that we should 
be discussing and that I’m sure are of interest to legisla- 
tors. | am anxious to get into some of those. 
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Mr Ramsay: Just one question, because you talked 
about the recommendation-denied cases: Because I’m a 
new member of this committee, how many of those have 
you brought to this committee over the last three years? 


Ms Jamieson: Over the last three years, since I have 
been appointed—let’s look at the last two years. We 
brought no cases to this committee. Why? Because the 
cases are being resolved. When I was first appointed, I was 
in on the tail end of a case that had been brought by my 
predecessor. That was year one. The next two years—and I 
have worked very hard at this—we brought no cases to 
this committee because in each and every case we have 
been able to convince government that it should imple- 
ment the recommendations. Have I compromised? No. 
Have I watered them down so that government would ac- 
cept them? No. Has it been easy? No. Sometimes I’ve had 
to go to deputies, sometimes ministers, and last year, as 
you know, I had to go to the Premier on the case of the 
Ontario Human Rights Commission. 

That’s my process. I’m supposed to go through all that 
before I go to this committee so that I can demonstrate to 
the committee when I come here that I have tried it all and 
I still can’t make government move. That’s when I come to 
the committee. 


Mr Ramsay: So you have no objection to eventually 
coming to the committee. 


Ms Jamieson: Next year there might be 15, I don’t 
know. You’d never know that. The fact that there is an 
avenue to the Legislature, though, is important because 
that makes public servants sit up and take notice and take 
the Ombudsman seriously. Now, do we need a standing 
committee to do that? I say, in my special report, probably 
not. Maybe a special committee, because there is not 
weekly business to be done from me. 


Mr Ramsay: I think I should talk about that, sort of 
what the assembly’s assignment of responsibilities to us is 
in regard to the Ombudsman. It has changed over the 
years, but at present really it’s, as you’ve said, to review 
the Ombudsman’s annual report. It’s also the formulation 
of general rules for the guidance of the Ombudsman in the 
exercise of his or her functions under the act, as are appro- 
priate, and to review cases referred to the assembly by the 
Ombudsman. 

We also receive and respond to communications from 
the public concerning the Office of the Ombudsman, and 
we deal with those. Actually, that’s where a lot of our 
day-to-day, week-by-week activity comes in as we get 
these communications and we make a decision whether we 
are going to pursue them or not. I'll allow some other 
people to get into that. 

One question I might have about accountability is that I 
think maybe one of the problems is that when we talk 
about accountability—and I know the Australian review of 


the Office of the Ombudsman had looked at this—you’re 
accountable to too many different people and bodies and 
maybe we shouldn’t have all these different locations of 
accountability; maybe the Office of the Ombudsman 
should be accountable to one body. You have the standing 
committee on public accounts for your estimates and the 
Board of Internal Economy and our committee to the 
Speaker, if you will, being the head of the Legislative 
Assembly. Maybe accountability should be concentrated 
and centralized in one place and maybe this committee is 
the place where all that function should happen. What would 
you think about that, if accountability were centralized in 
one place? 


Ms Jamieson: If you’re asking me if I think it would 
make sense to centralize it in this committee, I tell you 
frankly I have difficulty with that. This committee, it’s no 
secret, is dominated by government members. It would be 
very difficult for me to convince the public that I am doing 
investigations from an objective point of view when I’m 
answerable to a committee dominated by government 
members. I did an opinion survey just after I was appointed 
to find out what the public knew about my office and what 
they thought. The area they were most sceptical on is inde- 
pendence. So I have great difficulty with that. 

I also should say that I’m quite comfortable with the 
means of accounting. I don’t find it confusing in the least 
or complex. I’m accountable. I have no problems dealing 
with the board, and it asks tough questions. It’s no piece of 
cake defending your estimates there, but that’s okay be- 
cause that’s appropriate. The balance there is right. They 
understand independence and accountability. The Speaker 
chairs that. 

I know there’s been some talk that maybe all the offi- 
cers of the Legislature, or some of us, should relate to the 
committee on the Legislative Assembly in some way. I 
don’t know where that’s at, but I can tell you, for my office 
to be accountable to this committee, frankly, I think not. 


Mr Ramsay: Is that your main objection? I share your 
concern about that. This committee basically is structured 
like any other legislative committee in that it represents the 
balance of the sitting members in the House. That is right 
and proper in a democratic state for all our committees, but 
I think you raise a very good point and I agree with you 
that probably this committee should not be structured thus 
and I think we should maybe change that. 

That gets me into what we’re doing here. I think this is 
where a basic misunderstanding has occurred, and it may 
have to do with the wording of the mandate the Legislature 
gave us over the summer as to what we were about. When 
it said we were to do a review of the office, as we had 
asked for in our report, the misunderstanding may be that 
we were not looking to do a review of the workings of 
your particular office and how you run the Office of the 
Ombudsman. 

We have an act here that is 17 years old. As legislators 
we’re here day to day to make sure that everything is 
modern, up to date and the best we can do at the time. 
From time to time, in all aspects of government, we take a 
look at legislation to see if we should be bringing it into 
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modern times. What we want to do is take a look at the 
Ombudsman Act, because much has occurred in 17 years 
in regard to the nights and freedoms of people in the country, 
the ways they have of receiving justice. So we’re review- 
ing the legislation. I wish, on second thought, that’s what 
we had requested because that’s what we meant and that’s 
what the order read, because we’re not reviewing your 
office; we’re reviewing the legislation of the Ombudsman 
to make sure it reflects today’s realities. 


Ms Jamieson: I appreciate, Mr Ramsay, that may be 
what you would like to do as a member and I respect that. 
I have great difficulty, however, given the way this all 
came about, accepting that. I think that’s what you wanted 
to do and I hope that’s what will happen, but that is not 
what the history of this subject is. 

I speak in my special report, which I had to table be- 
cause I couldn’t get a meeting to discuss it, that if you 
want to do a review of the act, of some of the—the com- 
mittee asked me some questions last year about jurisdic- 
tion and so on. I spent a lot of time on that subject and I 
put it in my annual report and I’m anxious to talk about it, 
but that’s not how this review came about. 

For a review to be done properly, involving an office of 
an officer of the Legislature, I hope there would be some 
respect extended. I hope there would be a discussion with 
that officer about the terms of reference, suggested ques- 
tions, suggested witnesses, but none of that happened in 
this case. If you look at the questions, you will see they are 
not about the act solely; they are about all kinds of other 
things. They are intrusive and they cross the line and that’s 
why I had such difficulty. 

I'd be happy to discuss, however, how we can do the 
other: how we can look at the act. It is 17 years old. I have 
some things to say about it, I’ve been saying them in my 
annual report and I’d love to expand on them. So if we can 
get on to that, terrific. 


Mr Ramsay: My last comment would be that I hope, 
on a subsequent meeting to this, that we could sit down 
together, all of us, and sort of establish terms of reference 
of how together we could proceed, because we don’t want 
to do this independently of you. You, right now, are the 
best expert in this province as to the operations of an om- 
budsman’s office and obviously would be the person with 
the best ideas of how to improve how an ombudsman 
would act in Ontario. We want to work with you on that to 
make sure we have the best Ombudsman Act in the world. 
I think we share that goal and I hope after this meeting 
we’ ll be able to sit down and work on that together. 
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The Chair: Thank you very much, Mr Ramsay. Mr 
Mammoliti, if you will, please. 


Mr George Mammoliti (Yorkview): I’m next, am I? 
We’re not going in rotation, then, I assume. Thank you 
very much for coming. I appreciate having the opportunity 
to ask you a few questions personally. There are a few 
things I need to ask. I think you’re right in terms of some 
of the comments earlier that some of the allegations that 
had been made may be unfounded. That’s one of the 


reasons I need to ask some questions, because I’d like to 
find out whether or not some of those allegations are true. 

The only problem I have at this time is that I might 
have to hold on to some of the questions I wish to ask, for 
a while anyway. Perhaps it might be a good idea for me to 
come and see you and ask you separately. The review is 
certainly one thing, and I think that certain questions that 
pertain to staffing and some of those allegations might be 
another, so we may want to talk about that separate from 
the review, but there are a couple of things that I’d like to 
ask in response to some of the comments you’ ve made. 

First of all, a comment from me. I disagree with you in 
terms of accountability. I don’t think that we would be, as 
a committee, a servant of the Ombudsman. I think that the 
Ombudsman would be the servant of the Legislature, and 
this committee being a part of the Legislature, I think that 
it would extend to this committee. You obviously disagree 
with that, and I think we’re going to have to do some 
talking in terms of how the act should change to make that 
a little clearer. 

I wanted to be very specific about that because I really 
believe that this committee should have a role to play and 
that this committee, as members of the Legislature, is ac- 
countable to the public. The public expects this committee 
to deal with complaints and areas of complaint, as it has 
done in the past, and as other ombudsmen haven’t really 
had a problem with that, I think this committee does have 
a role to play. I want to talk a little bit more about that and 
how we would achieve that. 

Having made that comment, I'll go on to how I agree 
that in the past communications have lacked between this 
committee and your office. Whose fault that is, I don’t 
know. I think we have a lot of work to do in terms of 
communicating a little better and working together. 

You mentioned in your opening remarks that you had 
attempted to meet with this committee a number of times 
and that somebody had chosen to ignore you. Perhaps you 
want to answer who ignored you, in your opinion. What 
avenue did you take to try to get meetings with this 
committee? 


Ms Jamieson: You’ve covered quite a few subjects. 
First, let me go back to the beginning. Do you have a 
question to put on the issue of staffing? 


Mr Mammoliti: Yes. I’ll get to that later on. 
Ms Jamieson: I’m troubled by the vague comments. 


Mr Mammoliti: I’m going to respond to the areas that 
you touched on in terms of staffing in your opening 
remarks. 


Ms Jamieson: I don’t want to let it go too far, so why 
don’t you put your question, if you have one. Alternately, 
you’re free to come and see me any time if you have a 
concern. 


Mr Mammoliti: I have a few questions. First, whom 
did you try to get hold of? What avenue did you try to take 
over those few months that you talked about in terms of 
getting in front of this committee? Did you write letters? 
Did you make phone calls? 


Ms Jamieson: I wrote letters. We made phone calls. 
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Mr Mammoliti: Whom did you write those letters to? 


Ms Jamieson: It’s all on the record. I wrote a number 
of letters to the Chair. We made calls. Those are all a 
matter of public record. I believe you tabled a number of 
them, the Chair did and there are others. You have them. 


Mr Mammoliti: They stated that you wanted to 
have a discussion with this committee, a meeting with 
this committee. 


Ms Jamieson: And the subject of the discussion: to 
sort out mandate. 


Mr Mammoliti: The word “ignored” troubles me. 
You said that you were ignored. As a part of the commit- 
tee, I feel an obligation. If we ignored you in any way, I’d 
like to know how. If you feel that your letters were ignored, 
were they not responded to? 


Ms Jamieson: As an officer of the Legislature, one 
expects that when you ask to meet with the committee that 
you relate to, that you rely on, that is your partner in mak- 
ing sure government cleans up things that are wrong, and 
you don’t get a positive response, I call that ignored. If that 
goes on for months, I don’t know what you call it; I call it 
ignored. 

Mr Mammoliti: Perhaps the Chair might want to take 
a note of this, because I certainly would like to hear from 
the Chair later on. 

The Chair: Mr Mammoliti, I am going to give a clari- 
fication here. We can only meet with the Ombudsman 
while we are in session. While we are not in session we 
have to be under special orders of the House to meet, such 
as we were this past summer. 

Mr Mammoliti: Okay. 

Ms Jamieson: I don’t know how much you want to 
get into this. I don’t really, but the record stands. I asked 
for meetings in the spring, particularly right after you 
tabled the 19th report. The House was in session. Do you 
want to go on to your next question? 

Mr Mammoliti: Yes. The word “ignored” still bothers 
me. 

Ms Jamieson: Me too. Imagine how I feel. 

Mr Mammoliti: In my opinion, I don’t think the 
Chair ignored you. I think the Chair, with the subcommit- 
tee of course, followed procedure. So I’m not too pleased 
about the word “ignored.” 

You talked, in your opening remarks, about 30 turn- 
overs in your stay so far in the Office of the Ombudsman, 
40 in the previous Ombudsman’s stay and 30 turnovers in 
the last two years, I believe, in your stay. Am I correct in 
saying 30? 

Ms Jamieson: Three; 30 in three. 

Mr Mammoliti: Where does 30 come from? 
Ms Jamieson: A calculation. 

Mr Mammoliti: That’s 30 in two years? 

Ms Jamieson: Three. 

Mr Mammnoliti: Three years, I’m sorry. 

Ms Jamieson: And 40 in the preceding three, before 
my time. 


Mr Mammoliti: Yes, you made that quite clear. With 
regard to the 30 in your stay, in terms of moneys, in terms 
of fiscal responsibility, how much did it cost the taxpayer 
to pay the individuals who left in terms of severance, court 
cases, lawsuits or whatever else has happened with those 30? 


Ms Jamieson: Mr Mammoliti, what is your concern? 
I don’t understand what your concern is. 


Mr Mammoliti: I’d like to know how much the tax- 
payer paid for these 30 individuals who either got fired, 
were let go or resigned. 


Ms Jamieson: If you’re asking if I was fiscally re- 
sponsible during those times, absolutely. The Ombudsman 
has to live up to the laws of the province of Ontario. I 
know I have to. If I’m going to criticize other people, If 
I’m going to be able to look at government with a critical 
eye, I’d better be pretty close to model administration as I 
can get. Fairness? Yes. Is there an open process? Yes. Do 
we take pains to be fair? Yes. 


Mr Mammoliti: My question is, how much does it 
cost? 


Ms Jamieson: Am I fiscally responsible? Yes. The 
auditor, frankly, has looked at each of those years. I have 
received exemplary audits. As a matter of fact, he looked 
at just that question, as he did with a number of agencies, 
and there is no issue. 


The Chair: Just for a point of clarification, please, 
there has been a comment made here that I feel I as Chair 
and we as acommittee must address and clarify. 

On May 28, 1992, the committee tabled its 19th report. 
On June 25 you responded. On July 21 the committee 
wrote the Ombudsman telling her we were beginning our 
review and required some background material on the 
work and the operations of the Office of the Ombudsman. 
On July 22 the Ombudsman wrote to say that our letter 
dated July 21, 1992, does not mention her request of June 
25, 1992, and stated that a meeting must be held before she 
would consider giving consideration to the committee’s 
letter of July 21. On July 23, 1992, the Legislature passed 
a motion which authorized the committee to hold hearings 
in August for the purpose of conducting a review of the 
Office of the Ombudsman. On July 27 the committee 
writes her, acknowledging the letters of June 25 and July 
22, 1992, and invites her to appear before the committee. 
On July 29 the committee writes the Ombudsman to invite 
her, and on and on. I just felt at that point that there was a 
clarification needed. 

Go ahead, Mr Mammoliti. 
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Mr Mammoliti: The 30 staff turnovers over the last 
three years cost how much money in terms of severance? 


Ms Jamieson: Mr Mammoliti, I would really like to 
know what your concern is. What’s your issue? Do you 
think we’re spending too much money? Do you think I 
should account to you for how I spend every nickel and 
dime in my office? This line of questioning is the very line 
of questioning I spoke about earlier. It’s the very line of 
questioning I saw in the summer, and I saw you pursue it. I 
am really wondering, what is the point of all this? 
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Mr Mammoliti: I’m responding to your opening 
remarks. 

Ms Jamieson: I’m really wondering if this is about 
attacking the credibility either of me as a manager or of 
my office. I really wonder, and I’m sure the public is won- 
dering, what the motivation is for this questioning. 


Mr Mammoliti: I think that you’ve put your back up 
against the wall for no reason at all. You had made opening 
remarks that referred to 30 staff turnovers in three years. 


Ms Jamieson: Right. 


Mr Mammoliti: My question to you is, how much did 
it cost the taxpayer to let these staff members go? I don’t 
think that’s a harsh question. I don’t think it’s a question 
that can’t be answered. 


Ms Jamieson: I don’t think it’s a question that can’t 
be answered either. I wish it were a question that you 
would call me up about personally and ask. You have never 
chosen to call me on any of the issues that you have raised. 
Indeed, the Board of Internal Economy is the correct place 
to put that question. 


The Chair: Thank you very much, Mr Mammoliti. 

Mr Mammoliti: Mr Chair, I’m not finished with my 
questioning. 

The Chair: We will come back to you, Mr Mammoliti. 

Mr Mammoliti: Will I get an opportunity? 

The Chair: Yes, you will. 


Mr Bill Murdoch (Grey): We certainly appreciate 
your being here. I guess I have to take some—I don’t 
know what I’d call it, but I wasn’t too happy with some of 
your opening remarks too because, as George was saying 
about being ignored, it’s the first I’ve ever heard that we 
ignored you. I sort of feel bad like you do, because I 
thought you were ignoring us, and I didn’t feel so good 
about it either. As you know, you talked to me once and I 
did come down to a meeting that I thought you were com- 
ing to, and unfortunately you couldn’t come. So I felt a 
little ignored too. If we were ignoring you or if you felt we 
were, I certainly am sorry for that, but I don’t think this 
committee ever in any way wanted to ignore you and went 
out of its way to do that. So I want to clear that up, because 
if there were some problems with correspondence, then I 
guess it happened, but we certainly would like to talk to 
you any time we can, as you know. 

There are two different things. There’s a review and 
there’s what you’re doing today, just talking as Ombuds- 
man to the committee. But we certainly didn’t ever go out 
of our way to ignore you and have you here to discuss 
things, because this is why we’re into this problem. We 
certainly are doing the review, like David said, just because in 
17 years there hasn’t been a review, and I think something 
should be done. Maybe some of the things we’re doing 
upset you, which is unfortunate, but when you do reviews 
I think all kinds of things may happen in reviews. 

We have in the past tried to work with your office and 
with you on some cases. Now, you mentioned that you 
haven’t brought any cases to us where you’re having a 
problem with the government. But then where do we sit in 
this whole spectrum when people bring cases to us where 


they feel they’ve had trouble with your office? Nowhere 
have we stated that we think we should ever, ever have 
anything to do with your decision. That’s your decision, 
and that’s what you come up with. But the public out there 
sometimes think maybe they haven’t been dealt with fairly, 
so they come to this committee. This committee has in the 
past, I know, requested information from your office and 
we haven’t got it, because you felt that you shouldn’t give 
to us. Now, in the past, other ombudsmen have told us that 
they used to try to work these things out. We were never, 
ever trying to, as I say, get into your decision-making, but 
maybe there’s something wrong going on in your office, 
and we’re here to work with you, not against you. We 
wanted to say, well, you know, “Tell us what happened.” 

I know you mentioned that all the cases are being 
looked at, but some people seem to think it’s taken over 
two years. I know you said that was myth, but I think 
probably if we look at it, there are some cases that have 
taken a long time. Maybe there are circumstances why 
that’s happened, but I think as a committee we have to 
know that, because there has to be some accountability 
with you to this committee to the Legislature. That’s what 
we are, the legislators, and after hearing what David said 
about maybe this committee should be evenly repre- 
sented—I don’t know, all other committee aren’t—that’s 
something we could look into, the whole picture of it, 
when we’re doing a review. Maybe even the government 
of the day may agree with that. I don’t know; we’ve never 
discussed that. But there could be things like that. 

So there’s this big frustration built up with us towards, 
say, your office, and maybe in the same way you have a 
frustration with us. That’s why we’re here today, hopefully 
to start a dialogue. 

I can agree with you on what’s happened in the past. 
We can just throw it all out, okay? Let’s start today new. 
But boy, if we’re going to start today new, then we have to 
ask you some very direct questions, and you may not like 
some of them, but I feel that you’re too defensive. I’m just 
telling you this is what I feel. You’re thinking we’re out to 
get you for some reason, but that’s not the case. We’re out 
here just to find our role and how we work and give our 
public a better service, and that’s with us working with you 
on cases you can’t solve with the government and maybe 
cases people feel you haven’t solved properly for them. 

What do you think of that? That’s what we’re trying to 
get at here. 


Ms Jamieson: I welcome the fact and I am very hope- 
ful that this will get us off on the right foot. The pointed 
questions I welcome, because that will help us to straighten 
some things out. I think that’s where the disagreement, or 
the perception—a misperception has happened. 

Your first question: What do you tell people who come 
to you? I think you tell people that the Ombudsman is the 
place of last resort. That’s why we created it. It’s a place 
where people go when, as Mr Justice Morand said, they’ ve 
lost their case with government. This is one last chance. 
“Ombudsman, you look at it and tell us if there’s been 
something unfair here or not.” 


Nobody likes to hear no. Let’s be frank. 
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Mr Murdoch: I agree with you there. 


Ms Jamieson: Nobody likes to be told no, but what I 
suggest you tell people who come to you is: “We created 
the Ombudsman as the place of last resort. If she said no to 
you and you have concerns about it, write her a letter, 
because I know she has a system in her office that will 
look at complaints from the public about how she did her 
job. And if you’re not happy with that, then I’m sorry. We’ve 
set the Ombudsman up to be the place of last resort.” 

Mr Murdoch: But we are a committee to work with 
you, so is there a problem, though, that if they’ve come to 
our committee, are you and our committee working? 
We’re not saying you have to change anything, but at least 
come in to us and say, “This is the way it is and this is the 
case.” 

Here people are willing to send us their documents and 
things like that—and I have no problem with that, them 
signing in that way—but now we clearly have a problem. 

I agree with you: When somebody’s turned down, 
they’re never happy. I’ve been a politician for a long time 
and I know that. But the people out there have elected us 
as politicians too, all over Ontario, and they expect us to 
have some accountability to them and be able to work with 
you. 

I’m saying this is where I think in the past—I’ ve been 
here two years, and we’ve had some problems and we 
have had some cases. 

Ms Jamieson: That’s right. 

Mr Murdoch: You have responded quite clearly that 
you did not want to discuss them with us. It’s fine for us to 
help you, but I think you have to help us. 

Ms Jamieson: I agree with you. We have to find a 
way of giving this committee the information it needs to 
do its job, but a way also that respects the independence 
and the confidentiality that I have to live up to. 

This is not a creation of Roberta Jamieson. 

Mr Murdoch: | understand that. 

Ms Jamieson: These are things in the act I have to do, 
that the legislation requires of me. 

On the people who come to you, if they’re not satis- 
fied, then I think the committee has to be clear. Either the 
Ombudsman is the place of last resort or it isn’t. If you say 
to people, “Come on over to us when you’re not happy 
with the Ombudsman,” you are raising another expectation 
that somehow the committee is going to look at their file, 
find something wrong and overturn the Ombudsman. 

Mr Murdoch: No, that’s not our—no, we’ve never 
made that— 

Ms Jamieson: And we both know that’s not the case. 

Mr Murdoch: That’s right. 
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Ms Jamieson: I guess what I’m saying is that we’ve 
got to find a way of first being clear between us and then 
being clear with the public about what can or cannot be 
achieved, and we have to both be comfortable. You’re 
right that we have had some problems over the last year. 
I’ll tell you why. When the committee tabled its report last 
March, it attempted to instruct me, in 10 out of 22 of its 


recommendations, on files I had seen. Now, that is over 
the line. 

In the last several months, as recently as yesterday, 
we’ ve gotten calls on files, both closed and open, that I am 
reviewing, from staff of this committee. That is not accept- 
able. You wonder why I’m confused and somewhat an- 
noyed with this. Frankly, that’s why. I think there’s good 
reason, and yes, we have to talk about this to straighten it 
out, because we’ ve got to get on the right foot. 


The Chair: Thank you very much. I’m going to inter- 
rupt you for a second, Mr Murdoch, because I understand 
Mr Ramsay has a point of clarification. 


Mr Ramsay: It’s a supplementary on that. I’m just 
wondering if there’s a misunderstanding here of how the 
relationship worked in the past. Is it not your understand- 
ing that in the past the Ombudsman and this committee 
worked on these cases that came from communications 
from the public to the subcommittee of the Ombudsman 
committee of the Legislature, cooperatively worked on re- 
solving these things, not the outcome of the case but be- 
cause the complaint came in that it took three years to 
resolve it, whatever the case was, or that there was a body, 
possibly, of evidence that the complainant brought in that 
the complainant did not feel was looked at thoroughly, 
whatever that complaint was, but again, not on the decision? 
Are you saying that you’re changing that policy? 

Ms Jamieson: No. I think that if you look back over 
the history of the office, different committees and different 
ombudsmen have worked differently. There is no one way 
they have functioned, and that’s what we need to find: the 
accommodation. How can I give you the information you 
would like to have, and how can you respect my job and 
the mandate? 

For example, if you have an individual concern being 
raised with you about a file and the committee has written 
me, what I answer back to the committee is, “Look, I can’t 
discuss that particular file with you, the specifics of it, but 
I can tell you my process, my policy, my procedure.” I 
have done that. Over the last two years, there are a number 
of letters back and forth on that. But on the specifics of the 
file, I’m afraid I just can’t do that under the act. But on 
what my process is, absolutely. What’s my procedure? Ab- 
solutely. I invite the committee to give me ideas for im- 
provement. I’ve done that. 


Mr Ramsay: I think we certainly need to work on 
that, because it’s my understanding that when the commit- 
tee has asked for information we feel is not pertinent to the 
case itself, but to the process of the case, there hasn’t been 
that cooperation because you see your operation as abso- 
lutely, totally independent in every way. 

Anyway, let’s put that past us, because I think we need 
a new slate here. I certainly don’t like some of the things 
that have happened here this morning already. I think it’s 
destructive to your office and I think it’s destructive to this 
committee, the Legislature and the government of Ontario. 
I want to start, as Mr Murdoch said, with a new slate here. 
I think we need to do that. 

I’m willing to put everything behind us that is there, 
where it properly should remain. I think we need to start 
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today and J think we need to, as of today, commence a new 
working relationship. I think we need to have more time, 
and maybe time in camera, working together to work out 
procedures that can be acceptable to both parties as to how 
we deal with communications we get, because there is the 
the principle of the supremacy of Parliament in this coun- 
try and people do come to us in the end to say they weren’t 
dealt with fairly. We’ve got to work with each other and I 
think we can find that accommodation. 

The Chair: Thank you very much, Mr Ramsay. Mr 
Murdoch, will you continue, please. 


Mr Murdoch: That’s the main thing, and David said 
it well. ’'m willing to forget about what happened in the 
past. It’s not as if it was a big mistake or anything. I just 
think we got off maybe on the wrong foot and a lot of us 
were new. People do come new to this committee and they 
wonder why we can’t do that. Like David said, maybe 
we'll have to go in camera for a few meetings to flood 
some of these things out. 

But we certainly do have to find a better working rela- 
tionship, because the fact is that people do come to us, 
whether we like it or not, and say, “Why is this happen- 
ing?” We have to work with you to give them the proper 
answer, I think. It has worked in the past, but you may not 
like some of the ways we want to work with you, and then 
I guess we’re going to have to hammer them out. 

That brings me back, then, to the review we were doing. 
That’s why we did a review. If we’re going to come up 
with a new relationship, then let’s review the whole thing, 
because with that review we’re going to hear from expert 
witnesses about some things that maybe we should do. 
We’ll put them all into the pot and try to stir them around 
and come up with an excellent working relationship. 

I’m sorry you felt that the review was against you per- 
sonally. I think you’ ve taken it that way, it’s just the feeling 
I get back, and it wasn’t. It was that if we’re going to come 
up with a good relationship, then we have to do it this way. 
Since it was 17 years and nothing’s ever been done, I think 
we’ re quite justified in doing that. 

Maybe, as you said, we should have talked to you first. 
Well, we’re having problems getting you here. You said 
you were having problems in getting here, so obviously 
there have been some communication problems. Now 
you’re here. It’s a good start, but I’m just saying again, 
don’t be so defensive. We’re not here for Roberta Jami- 
eson; we’re here for the Ombudsman, whoever it may be. 


Ms Jamieson: I certainly look forward to that. Let me 
be clear: This is not about Roberta Jamieson; this is about 
your officer of the Legislature, the Ombudsman. Roberta 
Jamieson took the oath and was appointed by the Legisla- 
ture, but I have to operate within the act I was given. 
That’s my job as an officer of the Legislature. I have to 
interpret that the best way I know how, with the best ad- 
vice and with the public interest at heart. I think you’re 
interested in honouring that just as I’m interested in re- 
specting the role of this committee. I think you’re in- 
terested in respecting the role I have to play, and I look 
forward to that. 


Maybe I could offer something to the committee. We 
did something a long time ago now that I really think 
badly needs to be repeated. We had an orientation session 
where I went through the investigative process, where I am 
involved, where the committee comes in and so on. We 
had quite a good discussion and we reached an under- 
standing. This was about in the spring of 1991, I believe— 
April, if my memory serves me. We reached a good 
accommodation and we even wrote it down. But then, by 
the fall we didn’t honour it, and so maybe we better get 
back to that and have a discussion and clarify, because 
you’re right that there are a number of new faces around 
this table. I think that might well be worthwhile, and I 
volunteer to host that. 


Mr Murdoch: Sometimes we may not agree with the 
way you interpret it, and that’s why I say that’s where 
we’ ve got to sort that out. 


Ms Jamieson: That’s okay. That’s healthy sometimes. 


Mr Murdoch: Yes. We’ve got to come to an under- 
standing that we both agree with it. Is Norm—are you 
going to— 

The Chair: No, that’s not our rotation. 


Mr Murdoch: All right, Mr Chair. I'll let you take 
somebody else then. 


The Chair: Thank you very much. Ms Akande, 
please, if you wouldn’t mind. 


Ms Zanana L. Akande (St Andrew-St Patrick): I 
recognize and I appreciate your respect for the act and the 
fact that you’re bound by it. But I think we’d all recognize 
that there’s the act and then there’s practice, to which Mr 
Ramsay had referred. 

I think that basic to the problems here is how you see 
the players’ involvement and where you see that it lies. 
You have recognized that the Office of the Ombudsman is 
the creation of the Legislature. You are independent in the 
decisions you make, and that’s important. But you are re- 
sponsible for your actions, or for how your office is carried 
out, to the Legislature. 

The problem seems to come in where you accept that 
this committee lies. I believe I would have it seen as the 
representative of the Legislature, and that’s not an opinion 
that is without support. As a representative of the repre- 
sentative of the Legislature, if this committee in fact repre- 
sents the Legislature, then, using my old geometry that 
things equal to the same thing are equal to each other, that 
would make the Ombudsman responsible to this committee. 

I know you stated just a while ago that is not how you 
see our function, yet that, I believe, is the crux of our 
difference in terms of opinion which makes our working 
together or our communication difficult. So I think that is 
the area that should be discussed rather than avoided, be- 
cause that is the problem. 

It’s not a question of your independence in making 
decisions. I mean, if you didn’t have that, it would make 
your office impossible and not able to fulfil the responsi- 
bilities it has. It is how you relate to this committee, and 
how you relate to it must depend upon what you see it as 
and your responsibility to it. ’'d ask you to explain that to 
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Ms Jamieson: You’re nght. The Ombudsman is a 
creation of the Legislature by the act. I’m an officer of the 
Legislature, and there are a number of officers. The way I 
see my relationship with this committee—I have read the 
standing orders and I have read the debates when it was 
created. The thinking was that the Ombudsman needed 
someplace to take those cases which she could not con- 
vince government to put right. She needed to be able to 
bring them to the lap of public scrutiny under the public’s 
eye—a channel to get to the Legislature, representatives of 
the public. 

It’s for that reason that the committee was created. 
That’s a very important role, whether there are 16 cases or 
none. The fact that governmental organizations know they 
potentially could be brought here to defend their actions in 
front of the public is extremely powerful. I see that as the 
central role of this committee. 

Now, there are other ways that the Legislature has 
obliged me to be responsible and accountable. The act 
says, “You'll be audited.” The process that’s been created 
is to go to the Board of Internal Economy fiscally. So there 
are other ways. 

There’s one other role I do see this committee being 
involved in: the annual report. That is a vehicle for the 
Ombudsman to relate and to raise issues with the commit- 
tee, with legislators generally, about trends in complaints, 
about policy questions, about matters that have been raised 
with me that I can’t deal with and that I am troubled about: 
federal matters, for example; municipal matters, for exam- 
ple; issues that I think should have debate, services in the 
north, for example. Those are all matters I’ve raised in my 
last annual report that I would hope would be the subject 
of discussion among legislators. That’s my way of bring- 
ing those forward. 


Ms Akande: All right. As you’ve described the func- 
tion of this particular committee—I know that you also 
report to other groups—you see it in two ways: first, as a 
way of your relating difficulties within the system, within 
the structure or policies that you think should be studied by 
the Legislature or by this or some other group, so as a 
vehicle for communication and possibly for study; and 
second, as a way of effecting what essentially are your 
decisions. That is where, I believe, we differ, and that may 
be the item we have to spell out, because I believe this 
committee sees itself as the representative of the Legisla- 
ture, and as the Ombudsman is responsible to the Legisla- 
ture, this committee sees the Ombudsman as being 
responsible to us. That is the difference on which this 
whole confusion, if I can call it that, or concern, pivots, 
and that is where we will either have to decide to agree to 
disagree—and I don’t think that would be profitable—or 
to go forward in a way that puts accepted practice into a 
change in legislation which spells it out specifically so that 
continued confusion won’t occur. 


Ms Jamieson: What are the subjects the committee 
feels the Ombudsman should be accountable to it for if it’s 


not decision-making and it’s not fiscally related? What are 
the subjects the committee feels the Ombudsman should 
be responsible to it on? 


Ms Akande: I think that’s a good discussion, and 
we’ll have it, but if I can put it generally—so that every- 
body else can add the specifics, because I think now we’re 
getting to it—it’s the operation of the office. 

I have to say this as an aside: I’m happy to see that 
you’re generalizations are also feminine. For most people 
they’re masculine, but you have been speaking as “‘she.” 

I think it’s the operation of the office, and I think that 
rather than talk around it, we should speak to it. 


Mr Jamieson: Do you want me to speak to it, or have 
I been clear enough already? 


The Chair: Just for a point of clarification, I will clarify 
that by reading our standing orders. 

“Standing Committee on the Ombudsman which is 
empowered to review and consider from time to time the 
reports of the Ombudsman as they become available; and, 
as the Committee deems necessary, pursuant to the Ombuds- 
man Act, section 16(1), to formulate general rules for the 
guidance of the Ombudsman in the exercise of his or her 
functions under the act; and, to report thereon to the Legis- 
lature and to make such recommendations as the commit- 
tee deems appropriate.” 

Does that help you at all, Ms Akande? 


Ms Akande: Has Ms Jamieson a copy of this? 


Ms Jamieson: Yes, Ms Akande, I have it right in front 
of me. 


The Chair: Would you like to respond to that? 


Ms Jamieson: Well, only in so far as that I think it’s 
very clear under the existing act that the operations of the 
Office of the Ombudsman are reserved to the Ombuds- 
man. If the committee feels that’s something they would 
like to change, then you may well be talking about legisla- 
tive change. You may also be talking about a change in the 
standing orders. 

Of course, that’s the prerogative of the Legislature; I 
respect that. But as it is today, if you look at section 8 of 
the Ombudsman Act, for example, you will see that it’s 
very clear. I ask you again, maybe it would be instructive 
for us all to go back and read Hansard again when the 
office was created, because people struggled with this 
question then. How can we have an arm’s-length agency 
and say, “Yes, we’re freed up for criticism,” but then tug 
on the purse-strings? You can’t do it and have the public 
respect the office. That’s the problem. 


Ms Akande: If I may, Mr Chair, just as an addendum 
to what I have said: You’re quite right, and I think that’s why 
the purse-strings are dealt with specifically by an entirely 
different body from this particular committee: the Board of 
Internal Economy. They deal with that and your budget; 
this committee does not deal with that at all. I agree with 
you: It would appear that we could tug at the purse-strings 
if we did it like that, so they made that quite clear. 

I’m rather new to this forum, but I think what has 
happened is that previous ombudsmen, I understand, were 
able to work out in practice what we now have come to a 
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disagreement about; I’m talking in terms of your office 
and this committee. Therefore, it may be because you’re 
looking at a more strict reading of the act, I don’t know. 
But I think that’s the crux of the difficulty and those are 
the issues. 
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Ms Jamieson: The last thing I would say is that in my 
special report I quote from the first two ombudsmen. I 
have to tell you that this issue has been a source of tension 
from the beginning between the Ombudsmen and commit- 
tee. My analysis is this: When the office was first created, 
there was the debate, there was the understanding, there 
was the respect, it was independent, it was understood. As 
time went on, committees started to try and relate to the 
Ombudsman as they did every other body that was involved 
with a legislative committee and governmental organiza- 
tions. We kind of forgot about that independent relation- 
ship, then we remembered again and then we forgot again. 
It’s a cyclical thing. 

I thought, when this was going on, is this only this 
Ombudsman? No, it isn’t. I went right back to the time of 
Maloney and Morand, and they too experienced this ten- 
sion, they too experienced the difficulty. It’s that delicate, 
graceful balance that we have somehow got to reach so 
that I can do my job and you can do yours, for the public. 


Mr Norman W. Sterling (Carleton): I'd like to begin 
just by clarifying something we talked about. The lan- 
guage of standing order 104(h), which the Chairman has 
just read to us, would certainly convey to me that this 
committee is empowered by the Legislative Assembly to 
look into matters relating to management of your offices, 
to doing, in fact, what I believe this committee has done 
with the ombudsmen before. Is your problem with the 
standing order, or do you think the standing order in effect 
doesn’t have a legal backing within the act? Is that your 
position? 

Ms Jamieson: You and I would disagree that the com- 
mittee has a mandate to look into management of the 
Office of the Ombudsman. 


Mr Sterling: You don’t think that’s what that standing 
order says. 


Ms Jamieson: No. 


Mr Sterling: Okay, so you think the standing order is 
incorrect, that it doesn’t give us that mandate. 


Ms Jamieson: And I think every one of my predeces- 
sors has thought the same thing. 


Mr Sterling: But I want that clear, because I think then 
we should change the standing order to give us that right. 

The other part I had found intriguing about testimony 
to date was that you refer to the Board of Internal Econ- 
omy. You were concerned about the impartiality of this 
committee. I believe the history of this committee, regard- 
less of whether we were in a minority Parliament, whether 
we were in a Conservative government, a Liberal govern- 
ment or an NDP government—although I don’t think the 
NDP government has really been able to deal with it and has 
a historical context, because there hasn’t been the relation- 
ship that existed before—is that this committee probably 


has acted more independently than any other committee of 
the Legislature that I know of. 

The Board of Internal Economy, I think people should 
know, is always dominated by government members. That 
is even true in a minority Parliament, so that committee is 
less objective than any other committee of this Legislature. 
It’s chaired by the Speaker, but dominated by government; 
they are government ministers who sit on that particular 
committee, so in terms of the voting power of the Board of 
Internal Economy, it is always dominated by government 
members. Therefore, to me, in terms of pure numbers, you 
would have a better break, or anybody would have a better 
break, in terms of objectivity, on another committee. 

Maybe we do need to change the standing orders to 
have an equal representation in here of all parties. Quite 
frankly, if I were in government, I don’t think I would fear 
that, but I don’t think that has been a demand of the oppo- 
sition, ever, because it has always been the feeling of the 
opposition that government members, when they walked 
into this committee, left their party labels outside the door. 

That has been the general feeling of this Ombudsman’s 
committee that I have known over the past 15 years, so it’s 
never been an issue in the standing orders. I negotiated the 
standing orders for my party on two or three different 
occasions, and the independence of this Ombudsman com- 
mittee, the idea that it was ever being run by the govern- 
ment, was never an issue, has been an issue in terms of the 
last seven years that I’ve been involved. I find a great deal 
of difficulty with your concern over the independence of 
this committee in terms of this committee saying, ““We’re 
going to back the minister up with regard to this individ- 
ual” if a case is brought here. I just don’t think the history 
bears that assumption or conclusion out. 

I’m very much concerned about the Office of the Om- 
budsman. I’m very concerned about your response to Mr 
Mammoliti’s question. I believe he has the night to ask that 
question and I believe you have an obligation to answer 
that question. I don’t think you have the right to ask him 
what his motives are. I think you’re deflecting the issue 
and you’re creating more suspicion as to whether or not 
you’re covering up some problem that exists. Why don’t 
you come in front of this committee and be forthright? 

We are interested in protecting the Office of the Om- 
budsman so that you or the next Ombudsman or ombuds- 
men always will have the best possible office and will be 
acting in the interests of the people of Ontario. I’m quite 
concerned about your reluctance to be accountable to this 
committee. If you refuse to give that accountability, then I 
am quite willing to support this government in changing 
the Ombudsman Act in law to make you accountable to 
this committee. We may have to negotiate how the makeup 
of this committee might be, but the time has got to come 
when the people out there can be assured that there is an 
Ombudsman office which is in fact accountable to some- 
body. You have to be accountable to somebody, and the 
accountability is being denied to this committee. 

I take it from your answer that you do not believe you 
have the responsibility to come and talk to this committee 
about the management of your office. Is that correct? 


Ms Jamieson: Yes. 
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Mr Sterling: Thank you. 
Ms Jamieson: If I could respond, Chair? 


The Chair: I didn’t realize there was a question, but 
by all means, go ahead. 


Ms Jamieson: [| think quite a number of issues were 
raised in what Mr Sterling said. I am very troubled by the 
fact that you think I am unwilling to be forthright. I am 
very forthright. What I am concerned about— 


Mr Sterling: Well, answer Mr Mammoliti’s question. 
Ms Jamieson: I’d be happy to provide those figures. 


Mr Sterling: Okay, then answer it. Don’t attack his 
motives, answer his question. 


Ms Jamieson: I’d be happy, Mr Chair, to provide 
those figures this afternoon. 


Mr Sterling: Okay. That’s fine. 


Ms Jamieson: But what I am concerned about is the 
fact that the committee feels that the Ombudsman—or at 
least some members, not the committee as a whole, be- 
cause I don’t get that feeling—is accountable to it for day- 
to-day operations, for management and so on, when it’s 
very clear in the Ombudsman Act—and I didn’t create it; 
the Legislature did—that I, as the Ombudsman, am given 
the independence to lease office space, to have a staff etc. I 
live up to the highest standards possible in doing that, and 
I’m very concerned that the member does not feel I am 
forthright. 

What I am also concerned about is that we don’t add to 
the public’s view, which has been expressed to me on many 
occasions and, I’m sure, to this committee in writing, that 
somehow the Ombudsman is being subject to a committee 
which does have a makeup of government members as a 
majority and leaves the Ombudsman open to being con- 
trolled by the very government she is pledged to investi- 
gate complaints about. I don’t happen to want to give any 
more fuel to that thought. I’m very concerned about that. 

I also want to speak to the point the member raised 
about the Board of Internal Economy You’re right: Even 
on that the government has a majority. Nothing’s perfect, 
but I'll tell you, with the Speaker as the chair, you do have 
the ultimate independent officer of the Legislature there. 
You do have the balancing between independence and 
accountability evident. 
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Mr Ramsay: That’s not a public process. 


Ms Jamieson: That may be something you’ll want to 
check with them about, but it is a process that brings that 
balance. There may be better ones, there may be other 
ones, and the committee may wish to turn its attention to 
that. But I would only ask that as you consider how you 
want to change or if you want to change the relationship 
between the Ombudsman and the Legislature and this 
committee, that you have those things in mind, because, 
I’ll tell you, that is the one area the public is most worried 
about: “Are you independent? How do we know you’re 
independent?” Those are the questions I have to answer 
every day. 

Mr Sterling: Can I ask a supplementary question here? 


The Chair: By all means, Mr Sterling. 


Mr Sterling: I don’t think any member of this com- 
mittee or any member of the Legislature wants to interfere 
with your independence with regard to making the deci- 
sions on a day-to-day basis, whether you’re going to press 
the government to a response or whatever. I’m not in- 
terested in that. 

I am, however, interested in whether your office is 
properly responding to the citizens of Ontario and manag- 
ing effectively your office and the tax dollars you are 
spending on their behalf. I’m interested in all those kinds 
of things. 

If this committee came up with a recommendation that 
the committee would have an even number of members from 
each recognized political party in the Legislature, and if the 
Chairman was not a government member, would you then 
agree to be responsible or accountable to this committee? 


Ms Jamieson: I'd like to respond to that. However, 
before I do, Mr Sterling, you may not be interested in how 
cases are dealt with, and I respect that— 


Mr Sterling: I’m interested in it, but I’m not 
interested— 


Ms Jamieson: I mean interested in this committee in- 
terfering with cases. I’m sorry. I can tell you that when the 
committee tabled its report last spring, it attempted to in- 
struct the Ombudsman on a number of cases: 10 out of 22 
recommendations. 


Mr Ramsay: Not on the decision. 


The Chair: As a point of clarification, Ms Jamieson, 
we asked you to provide information for 10 cases. We do 
not interfere with cases on this committee. Go ahead, Mr 
Sterling. 


Ms Jamieson: No, I believe if you look at them, one 
requested reopening in particular. Have a look again. 


Mr Paul Murray: No. Just clarifying that point— 
The Chair: Legal research, please. 


Mr Murray: Of the 10 recommendations, 9 of the 
recommendations requested information, either clarifica- 
tion of the conclusions in the reports to the individuals that 
the individuals weren’t clear on, or on the matter in which 
the case was handled by the Office of the Ombudsman. 

In one of the 10 cases, in light of the fact that in re- 
viewing the case it came to light that a mistake had been 
made in terms of the Office of the Ombudsman’s state- 
ment of the authority to reinvestigate an individual’s com- 
plaint, the committee recommended that the Office of the 
Ombudsman reconsider its decision not to reinvestigate. 
The committee did not recommend that it be reopened; the 
committee recommended that the Ombudsman reconsider 
its decision not to reinvestigate. That was one of the 10 cases. 


Ms Jamieson: If you look very closely, even in what 
you have said I believe you will see that the line was 
crossed. That’s why I wanted so desperately to talk to the 
committee about that report and about those recommenda- 
tions before they went any further. That’s why I wrote my 
letter that said we need to deal with this subject so that I 
can do my job and you can do yours. 


7 OCTOBER 1992 


STANDING COMMITTEE ON THE OMBUDSMAN 


B-129 


Back to Mr Sterling’s question: If this committee were 
structured equally by members of all parties, that would 
certainly go a long way towards allaying the fear or con- 
cern of the public that somehow it’s out of balance or that 
the potential would be there for interference. I think that 
would go some way, and certainly I’d be happy to give 
that further consideration and have further discussion, if 
that’s something you'd like to seek my input on. 

I know it’s the prerogative of the Legislature to com- 
pose standing orders and to draft legislation. You may 
want to consider a change to both in this instance. 


Mr Mammoliti: [ll tell you ahead of time that I have 
three very brief questions, Mr Chair, and hopefully we can 
get them answered. 

I'll go right back to where I left off. Thank you very 
much; you’ve committed to reporting back in terms of 
how much it cost for the 30 staff turnovers in the three 
years. Can I also ask you to include with that information 
how many of those 30 were let go and how long all of 
those employees worked for the Ombudsman before they 
were let go—how many years, how many months before 
they were let go—and how many are in the courts at this 
time, how many are suing the Ombudsman for letting 
them go? 

If you can include those four items for me this after- 
noon, I really would appreciate it. 


Ms Jamieson: I hope to have it this afternoon. I don’t 
see why we can’t. Let me tell you this: ’'m happy to pro- 
vide it because I’m happy to put some facts on the table. 


Mr Mammoliti: Good. 


Ms Jamieson: I’m concerned that there is some feel- 
ing that things are not right, so I do so out of my own 
discretion; I provide that information. 


Mr Mammoliti: Yes, I do appreciate it. 


Ms Jamieson: | think facts should be on the table. If 
you want to know about lawsuits on the question of em- 
ployment, there is one. There have only been three law- 
suits in which the office has been involved since I’ve been 
there. One I inherited and two in the last three years. One 
is before the courts on the question of employment mat- 
ters. I’m happy to put facts on the table because I think if 
you see and the public sees the facts, you will see that 
there are no facts that lead to some of the comments that 
have been made and that trouble me. 


Mr Mammoliti: That’s great. It'll answer a lot of 
questions as well. That’s certainly what I want to do, is 
answer a lot of questions. I think by providing this infor- 
mation you will answer a number of questions, most of 
them being mine. 

Two more questions, Mr Chair. 


The Chair: By all means. 


Mr Mammoliti: Your office instructed, if I’m not 
mistaken, a consultant firm to conduct a test. It was called 
the Fever Test, if I’m not mistaken. This Fever Test was 
supposed to indicate the morale problem, where the mo- 
rale problem lies, how to resolve the morale problem in the 
Ombudsman’s office and to give you recommendations in 
terms of how you could do that. 


The first question I have in terms of the fever test is, 
who was the consultant you hired? The second question is, 
did you implement any of the recommendations the con- 
sultant made through this Fever Test in your office? 
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Ms Jamieson: Thank you for the question. First of all, 
any manager, any CEO worth his or her salt in the 1990s 
does employee attitude surveys. Absolutely, I’ve done one, 
and I'll be doing another one again— 

Mr Mammoliti: I think that’s good, by the way. 


Ms Jamieson: —and hopefully on an ongoing basis. I 
don’t know if you’ve been involved in one but they are 
terrific barometers. Yes, I did engage a consultant to assist 
us with it. Their name is Andros. I’m very happy to tell 
you that through the whole thing I had a joint employee- 
management committee called the navigation team run- 
ning it—terrific participation—and have presented a report 
for implementation of recommendations. And yes, some of 
them have already been implemented, I’m happy to say, 
and there’s more to come. 


Mr Mammoliti: Do you wish to share what you’ ve 
implemented with us? 

Ms Jamieson: Maybe through the annual report I'll 
be commenting on some of the changes, as I normally do, 
to the office. 

Mr Mammoliti: I would like you to be a little more 
specific in terms of what you’ve implemented from the 
recommendations in that Fever Test itself. What specifi- 
cally did you agree with in terms of the recommendation? 


Ms Jamieson: I can tell you that some of them have 
already gone forward; some are still being considered. Let 
me give you some examples of some of the things that 
have happened. I can tell you that there has been a change 
in delegation. I can tell you that there are a number of 
meetings that have been held, increased numbers of meet- 
ings, sharing of information. | can tell you that there have 
been some more operational changes that have been done 
to improve the office. There are quite a number. I am right 
now, as we speak, rationalizing the further recommenda- 
tions with work plan, with the remaining budget in this fiscal 
year, so that I can see what we can do, what is possible. 

Mr Mammoliti: Would it be too much to ask you for 
a copy of the recommendations from the Fever Test? 


Ms Jamieson: Mr Mammoliti, that’s an internal docu- 
ment; it is a bit much to ask for. I’ll see, though, what 
information from it I can share. 


Mr Mammoliti: Okay. I’d like to go on record as 
asking you for it, if possible, Mr Chair. If the Ombudsman 
chooses not to, that’s fine with me, but I certainly want a 
copy of it. I agree with you that it’s a good thing to do, but 
it’s usually a better thing to implement the recommenda- 
tions that come out of these good things that happen. 

Ms Jamieson: I’ve been told that when you do these 
things—and I made a decision when I did it—that you 
don’t do them if you’re not prepared to implement recom- 
mendations; otherwise, you’re raising expectations falsely. 
So yes, those will be implemented, but I think here, Mr 
Mammoliti, is where we do need to have some discussion. 
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Telling you about it, yes; sharing some information, yes; 
providing the actual internal document, I think not. This is 
where I think we’re over the line. 


Mr Mammoliti: I don’t know; I would think it would 
be a public document. 


Ms Jamieson: You would? If you had a document 
like that in your office you would share it publicly? 


Mr Mammoliti: Who paid for it? 
Ms Jamieson: Well, of course, the taxpayers, but that 
doesn’t mean every document in my office would be 


shared. All my investigative files? Heavens, you don’t 
mean to suggest that. 


Mr Mammoliti: I suggested it. You didn’t just sug- 
gest it; I suggested that. Nevertheless, you have your 
opinion. 

You talked about the employee assistance committee 
that was established. It was established with the previous 
Ombudsman, if I’m not mistaken. They had a number of 
tasks, a number of areas they were dealing with, and I 
know you made a number of changes when you got in 
there in terms of their role. 

You also claimed that the navigation team that con- 
sisted of the assistance committee worked with the con- 
sultant to do the Fever Test. It also had responsibilities 
under your new grievance procedure within the office. You 
claim that everybody is happy and everything is hunky- 
dory in the office, yet you chose to neglect to mention the 
fact that this assistance committee had resigned recently 
because they’re very unhappy. If they’re very unhappy, I’d 
like you to tell us why. If they all resigned, I’d like to 
know that as well and the reasoning behind the resigna- 
tions—resigning not their positions with the Ombudsman, 
but resigning their role as part of the committee. 


Ms Jamieson: Well, Mr Mammoliti, you’re wrong. 
There is no factual basis for what you have said. 

Mr Mammoliti: They didn’t resign? 

Ms Jamieson: They have just gone through new elec- 
tions, so there has been a turnover, but not on the basis of 
resignation. There’s been an election. There was participa- 
tion throughout the office, and we’ve got a new slate for 
the employee relations committee. 

Mr Mammoliti: So none of the previous— 

Ms Jamieson: Not that I’m aware of. 

Mr Mammoliti: They didn’t resign. Okay. 

Ms Jamieson: That’s why I’m very anxious—although 
I do again think this is delving into the internal operations 
of my office—but in the interest of putting some facts on 
the table and dispelling some of the myths out there, I’m 
prepared to put them forward. 

You’re also wrong about who participated in the navi- 
gation team. They were representatives of the employees at 
large as well as management. The name of the committee I 
have is the employee relations committee. 

Mr Mammoliti: At this time, thanks, Mr Chair. 


The Chair: Mr Miclash, I understand that you have a 
question. 


Mr Frank Miclash (Kenora): Yes. What I want to 
get back to is the actual working together of the Office of 
the Ombudsman and this committee. I think we’ve come 
to the conclusion that some changes are going to have to 
be made. I’m of the feeling that the Ombudsman, as an 
officer of the Legislature, is ultimately responsible to us, as 
legislators, and that we would have to in effect work together 
in terms of possibly doing the estimates through this com- 
mittee. You mentioned earlier that you’re responsible to 
the Board of Internal Economy, but the board is actually 
internal; it’s not really a committee that is responsible, as 
we are, in terms of a committee. So I have to agree with a 
lot of what’s happened here today in terms of the actual 
possible changing of the act and the clarification of that 
responsibility to the committee. I would like to have you 
maybe summarize and comment on how you feel about that. 


Ms Jamieson: Thank you, Mr Miclash, for the ques- 
tion. My concern is only that the Ombudsman maintain the 
independence she needs to do her job, to deal with public 
complaints in such a way that the public will accept that 
she’s at arm’s length from political influence. I ask the 
committee, in all of its considerations, to keep that fore- 
most in mind, whether you’re talking about changing 
standing orders, the act or whatever, because it is critical to 
the public that they be able to go to someone they believe 
and accept is independent from the influence of politics, who 
will look with a critical eye at the actions of government. 
If people won’t accept that, you don’t have a credible Om- 
budsman, and that’s really what you need. 

I know the subject of estimates has been debated be- 
fore, whether to give or not to give to this committee, and 
the decision taken so far is not. I think there are good 
reasons for that, and we talked about the purse-strings ear- 
lier. All of the officers of the Legislature right now go to 
the Board of Internal Economy for their estimates. That’s 
the way the Legislature has chosen to deal with the offi- 
cers, and I think in a way that balances accountability and 
independence. 


The Chair: I understand you have a question, Mr 
Murdoch. 


Mr Murdoch: No, just a statement to wrap up. I'd 
like to thank you for coming. I think we have to keep this 
dialogue open. That’s what we’re going to have to wrestle 
with in the rest of our review and when we come up with 
the final report: whether we clarify the act, where maybe 
you are responsible to this committee for certain things 
that at this point you may not feel you are. We’ll have to 
clarify that. Maybe we’ll leave it alone; maybe we won’t. 
That’s what the committee will have to decide. We think 
now that we are, and obviously we have some disagreement. 

Maybe some of the questions Mr Mammoliti has asked 
could be done in camera when they have to do with certain 
people, but we have to figure out a way to do that. I think 
this is a start, and we have to meet with you again and go 
on and work that out, but I can see that there certainly is a 
real difference between the way you interpret the act and 
the way most of the legislators interpret it, so that’s some- 
thing we’re going to have to work on as a committee. With 
that, Pll just wrap up, and thank you for coming. 
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Ms Jamieson: Thank you, Mr Murdoch. I should 
clarify the fact that it has been a constant source of tension 
between the Ombudsman of the day and committees, over 
time, this balancing. This is not something that has hap- 
pened in the last year or the last six months or the last 
three years. If you look back at the time of Mr Maloney, 
Mr Justice Morand—I think you heard from Mr Justice 
Morand. You heard about the tension, you heard about the 
differences, so this is a long-standing issue. 

For my part, the trick is to find accommodation, and I 
think it can be found. It was found in the time of Maloney. 
It was found in the time of Morand, and I think it can be 
found again. I am very interested in working on that with 
this committee. That’s why I said at the outset, with good- 
will all around, I think we can find that accommodation. 
You and I know how long it would take, even should you 
decide legislative change were required, but I’ve got to 
provide service to the public today and tomorrow and the 
next day, and so do you. So it seems to me we’ve got to 
get on with finding a way to do the balancing and find the 
accommodation and work together. 


The Chair: Thank you very much, Mr Murdoch. I 
understand you have a question, Mr Mammoliti. 


Mr Mammoliti: Just in terms of accountability. I re- 
spect the fact that you look at the standing orders and the 
act in the way you do; not that I agree with your interpreta- 
tion, but I respect that fact, and I want to let you know that. 

If you don’t choose to work with us in the capacity that 
we’re asking you to on this committee, would you be pre- 
pared to work with the estimates committee in that capac- 
ity? Are you accountable at this particular time to the 
estimates committee? 


Ms Jamieson: I think I’ve answered the fiscal part of 
my accountability, Mr Mammoliti. I am already account- 
able to the Board of Internal Economy for my estimates, to 
the auditor for my audit. I put my annual report before this 
committee. I’m accountable every time I sign my name to 
a report, and so IJ think I am already accountable. 


Mr Mammoliti: You say you’re accountable, but who 
are you accountable to? 

Ms Jamieson: I’ve just listed— 

Mr Mammoliti: We’re all accountable to at least 
somebody or some people. Who are you accountable to? 
Yes, in terms of estimates, in terms of your fiscal responsi- 
bilities, you’re accountable to estimates and to other com- 
mittees perhaps. 

I guess what I’m asking is that we’ve asked you for a 
number of areas in which we would like to work with you. 
You’ve chosen to say that in some of those areas, it’s 
basically none of our business. That’s what I read into it. 
Would you be willing to work with other committees in 
those areas? If not, just say you’re not. 

Ms Jamieson: I work with a number of other commit- 


tees of the Legislature already who are considering legisla- 
tion or who are reviewing issues that I might have a case 


about. I do work with them on that basis. Am I willing to 
answer to any other committees? Is that what the question is? 


Mr Mammoliti: Pretty much, yes. 


Ms Jamieson: My only concern is the same thing I 
mentioned to Mr Miclash, that in this job, if you’re going 
to review complaints about the government, you've got to 
be beyond the reach of political interference. I didn’t 
dream that up. That was done when the act was passed. 


Mr Mammoliti: But nobody’s looking to interfere 
here. Nobody’s saying we want to interfere with your deci- 
sion-making. But at the same time we have a responsibil- 
ity, and if it doesn’t say it in the standing orders, there are 
precedents in the past for it. Other ombudsmen, in terms of 
their opinions, have given some leeway towards this com- 
mittee. You’ve chosen not to. 

I’ve got to disagree in terms of the requests that were 
made by the subcommittee with those letters. I sat on that 
subcommittee, and at no time did we want to interfere with 
your decision-making at all. I think what you’ve basically 
told us here today, if I’m not mistaken, is that we’re pretty 
much at your disposal and that we have to work for you, as 
opposed to us asking you to work with us at times, and to 
deal with particular problems that might arise. That’s 
where I have a problem. 


Ms Jamieson Then you haven’t heard what I’ve been 
saying, Mr Mammoliti, because what I have been saying 
from the beginning of this morning, and what I hope is the 
note this meeting will conclude on, is that there are some 
tough issues to work out, no question about it, but there is 
also certainly a willingness—in fact an eagerness—on my 
part to find that accommodation. That’s why I was wanting 
this meeting, and I have heard from a number of members 
today that they are just as eager to find that accommodation. 

I think that’s where we should focus our efforts. I think 
we’ ve gone a long way towards that this morning, and I’d 
like to continue to move forward on that path, because it’s 
on that path that we will do the best for the public that we 
both serve. That’s what we need to spend our time on, and 
I’m hopeful of a future meeting where we can do some 
more of that. 


The Chair: Thank you very much, Mr Mammoliti. 
Seeing no further questions and comments, and seeing that 
it’s close to 12. I want to thank you, Ms Jamieson, for 
appearing before us this morning and taking time out of 
what we know is your busy schedule. Hopefully, we’ ve 
cleared some things up. I would also request that if we 
need you to appear before us again you would be more 
than willing to do so. This committee stands adjourned 
until the call of the Chair. 


Ms Jamieson: Mr Chair, I’d like to volunteer a couple 
of dates at this stage for a future meeting if you’d like to 
do that now, or would you like to get in touch informally? 


The Chair: The committee will be in touch with you. 
Ms Jamieson: Fine. Thank you. 

The Chair: We stand adjourned. 

The committee adjourned at 1158. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 21 October 1992 


The committee met at 1017 in room 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): I’d like to call this 
meeting to order. ’m Mark Morrow, chairman of the 
standing committee on the Ombudsman. We’re here this 
morning to continue our review of the Office of the Om- 
budsman. 


DONALD C. ROWAT 


The Chair: I would like to welcome Professor Don- 
ald Rowat, department of political science, Carleton Uni- 
versity. Good morning and welcome, professor. You have 
ample time this morning to make your presentation. I 
would please ask that you leave some time at the end of 
your presentation so that members can ask questions 
and/or comments. I’m sure everybody has some comments 
that they would like to make. Feel comfortable and begin 
when you’re ready. Although I have stated your name, 
would you please state your name for the record. 


Dr Donald C. Rowat: I’m Donald Rowat from Carle- 
ton University. I want to start off by saying I consider it a 
great honour to be invited to appear before this august 
committee, which has been in operation now for some- 
thing like 17 years. 

I should start by saying that professors are pro- 
grammed to speak for exactly 50 minutes, but I’ve been 
told by Franco Carrozza that I am to have approximately 
20 minutes, but that may be extended because you have a 
little more time this morning. Anyway, I’ll try to adhere to 
the famous old proverb by Confucius that he who speaketh 
by the yard and thinketh by the inch deserves to be kicketh 
by the foot. I’ll try to keep my remarks brief so there will 
be time for discussion. 

I’m going to speak mainly to the three tables that I’ve 
distributed that were on the top of your package, tables 1, 
2 and 3. I see my logical role in making a presentation to 
this committee as giving you a kind of comparative over- 
view, because I’ve done a comparative study of the om- 
budsman in a book called The Ombudsman Plan. My 
comments are going to be based mainly on these three 
tables, and then I’ll end up with some comments on the 
relation of legislative committees to ombudsmen in the 
hope of promoting smoother relations between your com- 
mittee and the Ombudsman’s office. 

The first table is the first one that I think has ever been 
compiled to show the total number of legislative plans in 
the world and their nature. I would call your attention to its 
source at the bottom of the page on table 1. It comes from 
the International Ombudsman Institute, which is based in 
Edmonton. It used to produce a very valuable survey of the 
legislative ombudsman plans, and the survey has since 
been abandoned so there are no more recent figures than 


these, unfortunately. I’m glad I took advantage of it, at that 
time, when I prepared this table, to make use of its survey. 

If you look at the table, you’ll note that most of the 
legislative ombudsman systems are in the developed coun- 
tries. Many are regional and local—regional, which of 
course includes states and provinces. Note especially the 
regional ones which are relevant to you, in Australia, Can- 
ada and the United States. They exist mainly in the federa- 
tions, but more recently, Italy and Spain have had 
ombudsman institutions placed in force, and those under 
heading “C” approved but not yet in force. 

That was at the time that this table was compiled. Since 
then a number of the regions in Italy have appointed om- 
budsmen, and also they’ ve been spreading in Spain. They 
started in Spain in the most autonomous regions, and then 
the central government has since adopted an ombudsman 
plan in Spain. So it exists in quite a number, I would say a 
majority, of the developed democracies at the national 
level in Western Europe. 

Another thing to note in the table is the lack of regional 
and local plans in the developing countries, except for 
India. I had the opportunity to go to India to study the state 
ombudsman plans there. Of course the thing that can’t help 
but impress you is that it exists in some of the most popu- 
lous states in India. They easily have the largest ombuds- 
man constituencies in the world, because the population of 
those states is numbered in the millions and millions. It’s 
not surprising that they do not operate with as much suc- 
cess as in the western democracies. 

I think the obvious reason they don’t exist to such an 
extent in the developed countries is that they are much 
more highly centralized. I did a study of the civil servants in 
the developed and developing countries and discovered that a 
very high proportion of the public servants in the developed 
democracies worked for regional or state or local govern- 
ments. But this is not true in the developing countries, 
which are much more highly centralized and do not have 
federations or autonomous local governments. 

The thing to draw your attention to is the totals at the 
bottom of the page. You'll notice there were 90 legislative 
ombudsman plans in 1983, of which 25 were national, 44 
were regional and 21 were local. So it’s interesting that a 
majority of the plans are state or local. By now, there may 
be 100 legislative plans in the world, because they keep 
being adopted in one country after another. 

Before concluding my comments on that table, I want 
to draw your attention to a minor error that I discovered 
last night in looking over the table, and that is that Switzer- 
land is stated here as having a plan at the national level, 
whereas that actually should be under “local.” The city of 
Zurich and the canton of Zurich each have a plan, but not 
at the national level. That number got misplaced. The 
totals are correct; it’s just a printing error. So much for 
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table 1. You may have questions about that which you’d 
like to ask later. 

Now let’s move on to table 2. Here I compare the 
complaints per 100,000 to give you some idea of the com- 
parative success of the ombudsman plans in the various 
developed democracies. I’ve only included the developed 
democracies because it’s very difficult to get information 
on the total number of complaints. The source of this table 
is not indicated, nor the year, because that was in the text 
from which the table was taken. The year is 1980 for most 
of the figures given, and the source is the same, this survey 
of the International Ombudsman Institute. 

I had forgotten that I sent Franco a copy of a chapter in 
an American book where I’d written about the ombuds- 
man. These tables are contained in that paper, and, because 
they’re so rare, they are also repeated in a more recent 
paper that has just been distributed to you that I just fin- 
ished in October. 

So this table, then, shows you complaints only. I tried 
to leave out—most of the ombudsmen’s annual reports 
give you the total number of inquiries and complaints, and 
then they’ll give you a separate figure for complaints. But 
the trouble is that the definitions vary; the definitions are 
not the same. For example, the Ombudsman for Ontario 
only counts written complaints, and yet a number of com- 
plaints are received by telephone. They’re not inquiries; 
they’re actual complaints. The ombudsmen have different 
ways of counting these, so that may explain the somewhat 
lower figure for Ontario, because the others may have 
counted complaints received by telephone as well. 

The interesting things to note about this table are that 
the figures, despite these variations in definitions, are re- 
markably similar. You’! note that the high ones are Israel 
and Hawaii, which have a very high proportion of com- 
plaints per 100,000 population, and the low ones are Iowa 
and France. 

There’s a special reason why France is so low. You see 
that it has only seven per 100,000 population. The reason 
is that complaints must go to a member of the Legislature 
before going to the ombudsman, as in the United King- 
dom, and that has had an almost disastrous effect on the 
plans in those two countries. Because the complaints can- 
not go directly to the ombudsman, they handle a far fewer 
number, although the ombudsman in France began a device 
where an urgent complaint would come in directly to him and 
then he would get the agreement of a member of the Legisla- 
ture to receive that complaint formally. So he managed to 
circumvent the restriction in that way. 

I think a comparison with developing countries would 
probably show them at a very low level of complaints per 
100,000 population. I discovered this in India, for instance, 
where they have these millions and millions of population, 
but many of the members of the population have never 
even heard of the Ombudsman, so it’s not surprising that 
they have a low number of complaints per 100,000. 

These tables are discussed further in the papers that 
Franco Carrozza has distributed to you, and you'll get to 
more commentary on them in those papers. 

The one that was just distributed to you, that I com- 
pleted most recently, is going to be published in French in 


the Revue francaise d’administration publique. What he’s 
distributed is the English version of that paper. I’ve left a 
copy of the paper with Franco, and he’s now having it 
photocopied and it will be distributed to you. The tables 
are blown up on the photocopy machine so that you can 
read them more easily in the versions that have been dis- 
tributed to you. 

Table 3 is a new one that I’ve just compiled for the 
benefit of your committee. I began realizing that you could 
make a very simple comparison of complaints per staff 
member, because all of the ombudsmen’s reports give you 
a figure on the total number of complaints and also a figure 
of their total staff, so you can get a very elementary and 
very rough comparison of the number of complaints handled 
per staff member, which is a rough measure of efficiency. So 
it’s relatively easy to do. 

I simply took the annual reports I had that were con- 
veniently available, and that’s why they’re for different 
years, because some of them are slower than others at 
sending out their reports. I think it gives you a useful 
comparison, even though you have to keep in mind that the 
definitions differ somewhat from one plan to another. I 
think counting only complaints is less reliable because of 
the differences in definition, whereas if you take the total 
figure of complaints and inquiries—most ombudsmen 
wish to demonstrate that their office is useful, and there- 
fore they’re very good at counting all the complaints and 
inquiries and giving you a total figure. I think it’s more 
useful to compare those, although I’ve given you figures 
for both. 
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The first heading is “Complaints and Inquiries” and the 
second one is “Complaints Only.” If you look down the 
column for 1990, which is the easiest one to compare, 
you’ll note that Ontario’s figure is the lowest, so each staff 
member handles fewer complaints and inquiries or fewer 
complaints than the other countries it is compared with. I 
compared it mainly with Quebec and British Columbia, as 
representative Canadian provinces, and New Zealand and 
New South Wales in Australia, because I had travelled to 
Australia and had collected information recently on those 
countries. That’s the basis for picking the countries. 

I’ve said elsewhere in papers I’ ve given that one of the 
remarkable things about this kind of comparison is that the 
federal Ombudsman in Australia handles twice as many 
complaints with half the staff. That’s a bit of an exaggera- 
tion, I discovered. I think I must have been using old 
figures for Ontario. Even so, you’ll find that it’s not far off 
the mark if you take complaints only. I couldn’t get a 
figure for complaints of all kinds for Ontario for 1989-90. 
I didn’t have the most recent report for 1991-92, so the 
figure of 67 for 1991 seems to be the one to focus on. 

If you look down that column, then, you’ll find that 
Ontario has fewer than Quebec, British Columbia and 
especially Australia on all counts. If you look at New 
South Wales and New Zealand, however, for 1989-90, 
which is the year I have figures for, you’ll find that they 
don’t come off very well, and they’re down there with 
Ontario. Of course, this has to be taken as a very rough 
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measure of efficiency because of the differences in defini- 
tion that I’ve pointed out. 

When I was in Australia, of course I was mystified 
about how the federal Ombudsman in Australia managed 
to handle so many complaints and inquiries with such a 


small staff. The answer that I seemed to come up with was. 


his use of the telephone. Most ombudsmen will allow 
complaints to come in by telephone, but the difference in 
the federal scheme in Australia is that the Ombudsman 
uses the telephone to settle complaints. In other words, 
instead of a high degree of documentation in written com- 
plaints, he uses the telephone to settle complaints. Instead 
of sending people over to a department to get the docu- 
mentation or having it sent to him, he uses the telephone 
wherever possible. He was forced into that because of a 
very skinny budget. He has said on a number of occasions 
that he had a starvation budget and had to invent efficient 
ways of handling these complaints. 

Just to confirm my impression, I wrote to the former 
Ombudsman, Dennis Pearce, and this is the letter that’s 
attached as the final two pages in this documentation. 

Mr Pearce was kind enough to write back and confirm 
that he thought I was right, that the use of the telephone 
was probably the main secret of his success, but he has 
always argued that he’s been underbudgeted. He ends his 
letter by saying, “Please don’t take the federal scheme in 
Australia as a model, because we had been understaffed 
and underbudgeted for years.” Pll leave you to read his 
letter without taking any more time with it. 

I guess my conclusion about this table is that it would 
be very interesting to compare all the provinces in Canada 
with Ontario, or Ontario since 1975. It would be quite 
possible to pull out these figures over a period of time, 
which I didn’t have time to do. A researcher might be able 
to do this for you. 

Now I come to the hard part of my presentation, and 
that is the committee-Ombudsman relations. I guess the 
first comment I would make is that the correct balance 
between supervision of the Ombudsman’s office and inter- 
ference is a very hard balance to strike. 

Your committee, I think, is very unusual among Om- 
budsman plans in the world simply by its existence. There 
are very few Ombudsman plans that have a legislative 
committee that supervises the Office of the Ombudsman. 
It’s my impression, and the impression of all the scholars 
who have written about it, that it’s a very valuable commit- 
tee and has done some tremendously good work. 

As a former Chairman of this committee, Mr Runci- 
man, has pointed out in an article he did in Parliamentary 
Affairs, a link between the Legislature and the Ombuds- 
man through a committee of this kind is very badly 
needed, because you can’t expect the Legislature as a 
whole to supervise an office of this kind; it has to be done 
through a committee. 

I would say the unique feature of this committee, even 
among the countries that do have legislative committees, is 
its review of recommendation-denied cases. This, I think, 
is unique and extremely valuable work that the committee 
has done, and the reason is that the dominance of the cabi- 
net in the parliamentary system means that the government 


and its agencies can easily refuse the Ombudsman’s deci- 
sions. You have to keep in mind that they’re only recom- 
mendations and that the Ombudsman has no power to 
enforce the decisions, but the committee can give them 
political backing and this is what this committee has been 
doing. This is badly needed in the British parliamentary 
system because of the dominance of the cabinet over the 
Legislature when it has a majority. 

This was revealed very clearly in my study of the Om- 
budsman in India, because there you found that the ignor- 
ing of the Ombudsman and his activities by the Legislature 
was so great, particularly at the insistence of the government, 
that even the annual reports of the Ombudsman were not 
tabled in the Legislature for several years after he had issued 
his report. Of course, the government’s interest was that it 
didn’t want criticisms and comments until long after the 
events had taken place. This was an easy way for them not to 
be subjected to the public criticisms of the Ombudsman. 

I think the remarkable thing about the work of this 
committee is the way in which the departments and agen- 
cies cave in before they’re to appear before this committee. 
You find that most of the cases of this kind are settled even 
before the department or agency appears before the com- 
mittee, simply because they don’t want to go through the 
ignominy, I guess you could say, of having to justify or 
oppose the Ombudsman’s recommendation publicly. 

The other unusual feature of the committee is the regu- 
lations that the committee has formulated. I say it’s un- 
usual but not unique because it’s not unprecedented. It 
exists in several other Ombudsman plans, especially the 
original ones in Scandinavia and Sweden and Finland, 
where a committee of the Legislature has formulated 
guidelines or regulations for the activities of the Ombuds- 
man’s office. Formulating guidelines for the approval of 
the Legislature by a committee seems to me a legitimate 
extension of the legislation to ensure accountability. 
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I think it’s more difficult to strike a proper balance on 
budgetary control, especially during this present time of 
financial constraint. The government’s budgetary role is to 
measure the value of every government service against 
every other, including the Office of the Ombudsman, so I 
believe that at least the Ombudsman’s estimates should be 
considered along with the other legislative offices such as 
the auditor, the electoral commissioner and so on. 

In conclusion, I would say that there will always be 
inevitable tension between the twin desirable objectives of 
independence of the Ombudsman’s office and its account- 
ability to the Legislature. It’s not surprising that over the 
years there have been confrontations and a certain amount 
of tension between the committee and the Ombudsman’s 
office. But keep in mind that the committee and the Om- 
budsman have coexisted successfully for 17 years and 
have done a tremendous amount of useful work, so I pre- 
dict that the present difficulties will be overcome and an 
even more desirable balance will be struck between inde- 
pendence and accountability in the future. 

I would conclude that we shouldn’t be pessimistic 
about the present confrontation. We shouldn’t be like Allan 
Lamport, the former mayor of Toronto. You remember he 
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was famous for his malapropisms. At one point Lamport 
said, “If this thing catches fire, it will snowball right across 
the country.” So I hope it doesn’t catch fire. 

I’ve seen the Ombudsman’s report to the Speaker in 
August but I haven’t seen the committee’s report of last 
May—I don’t know if Franco perhaps forgot to send me 
one—so I don’t feel qualified to go into further detail on 
the two sets of recommendations, but I'll be glad to answer 
your questions to the best of my ability. 


The Chair: Thank you very much, Professor Rowat, 
for that fine presentation. Questions and/or comments. 


Mr Donald Abel (Wentworth North): Thank you, 
Mr Rowat, for your presentation. A couple of things came 
to mind. I was going through some of the articles you had 
presented to us. I look forward to reading them; I think I'll 
get a lot out of them. First of all, there’s Why Democracies 
Need a Legislative Ombudsman, and one that caught my 
eye was Why an Ombudsman to Supervise the Courts? I 
guess that brings us to the matter of accountability, for 
obvious reasons, and I’m sure I'l find out when I read the 
article why you feel the Ombudsman should supervise the 
courts. But who do you think the Ombudsman should be 
accountable to? 


Dr Rowat: I would say probably the Legislature. As 
Mr Runciman has pointed out, it’s extremely difficult to 
make any office accountable to the whole Legislature, and 
that’s why I think a committee of this kind has to exist to 
represent the Legislature. 


Mr Abel: So it’s your opinion that the Ombudsman 
should certainly be, I guess as an officer of the Legislature, 
accountable to the Legislative Assembly, by way of a com- 
mittee such as this. 

Dr Rowat: Yes indeed. As I pointed out, it’s a ques- 
tion of striking a balance between the desirable degree of 
independence and the desirable degree of supervision and 
accountability. 

Mr Abel: There’s one other thing; this is for my own 
curiosity. During your deputation you had said that Ontario 
registers only written complaints and deals with telephone 
complaints in a different manner. Could you explain how 
they deal with the telephone complaints, and are those 
complaints factored into the overall total? 


Dr Rowat: Yes. I think what they do is transform a 
telephone complaint into a written complaint. In other 
words, if it seems like a legitimate one that they may wish 
to investigate, they will ask the complainant to submit it in 
written form or they may even help the complainant who 
finds difficulty in writing a complaint formulate it in a 
desirable written form. 

I don’t think there’s double accounting, though. I was 
worried about that. I thought maybe they receive a com- 
plaint by phone and record that as a complaint and then 
when it’s transformed into a written complaint, they count 
it as another one. I don’t think they do that. They will 
eliminate the original count so it doesn’t inflate the total. 


Mr Abel: Thank you, Mr Rowat. Again, I look for- 
ward to reading your articles. 


Ms Margaret H. Harrington (Niagara Falls): I 
found your comments very interesting. It’s important for 
us to set our committee and our way of working in Ontario 
against the whole backdrop of how it’s done in other 
places, so I think it’s very useful. 

One statement you made with regard to Ontario is that 
the review of the recommendation-denied by this commit- 
tee then gives the Ombudsman political backing. You felt 
that was important and certainly a good thing. Would you 
say therefore that in Ontario the system works better than 
in most other places? 


Dr Rowat: Yes, as far as implementing the difficult 
cases iS concerned, it works better. I would stress again 
that this committee’s work in that respect is unique, and 
for that reason it’s difficult to compare this committee with 
other committees, even where they do exist. I think Gra- 
ham White pointed that out in his article, that this commit- 
tee is not like any other, so it doesn’t do much good to 
compare it with the British committee or the one in Alberta 
or wherever they exist because they don’t do this kind of 
work, which is, I think, a really interesting development of 
this committee. 


Ms Harrington: I have another question. On your 
table 3 of the comparisons, you discussed why Australia 
by the use of the telephone was able to handle so much 
more, but I wanted to compare Ontario with BC. In many 
ways, Ontario and BC are comparable, I would imagine, in 
the type of citizens and the type of complaints and how the 
system operates. The comparison numbers are 67 in On- 
tario in 1990 and 207 in BC. Is there a reason for that 
difference that you can find? 


Dr Rowat: I don’t know what the reason is. I’ve just 
compiled this table; of course, when you do a Statistical 
comparison of this kind, it often raises interesting ques- 
tions that you would never think of before. That is one 
interesting one. I was puzzled by this too: Why does Brit- 
ish Columbia manage to handle so many complaints with a 
much smaller staff? 


Ms Harrington: You’ve given us a reason for Austra- 
lia, so there must be some kind of reason for BC. 


Dr Rowat: Yes. It would be interesting to find out, but 
I don’t know the answer. 


Ms Harrington: I think you’ll have to take a trip out 
there. 


Dr Rowat: Maybe. 


Mr David Ramsay (Timiskaming): Good morning, 
professor. Thank you very much for your presentation. 
When you do these comparative statistics, to me, it would 
be interesting to do it on a dollar-per-complaint basis too, 
just to see overall efficiencies there. As you know, we have 
a fairly large budget for Ontario, about $9.4 million, so it’s 
a very big operation. It would be interesting, another way 
of comparing, I guess. 

Dr Rowat: Yes, that would be interesting. All the Om- 
budsman reports give the total budget, so it would be quite 
possible to make this kind of comparison. 


Mr Ramsay: Yes, very much so. Near the close of your 
remarks, you stated that you felt it would be appropriate for 
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the Legislature to consider the budget of the Office of the 
Ombudsman. I wonder if you have any specific recom- 
mendations for us in this regard: We are a Legislative As- 
sembly that has an estimates committee to handle estimates 
of all government ministries, and in this particular case we 
have a specialized committee, this committee, to deal with 
issues of the Ombudsman. Do you think it would be ap- 
propriate that the Ombudsman, in order to focus on whom 
she report to, deal with budgetary estimates in this com- 
mittee, or do you think it should be just like any other 
ministry or agency and go to the estimates committee? I 
was just wondering if you had any opinion on that. 
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Dr Rowat: I have a very definite opinion on that. It 
seems to me that most of the provinces provide that the 
agencies of the Legislature are reviewed by a special com- 
mittee. I think this review should be done apart from the 
general estimates of the government, because it’s too much 
under the domination of the government to have the esti- 
mates considered as part of the ordinary estimates. On the 
other hand, I would not recommend having them consid- 
ered solely by this committee, because it seems to me that 
you need to compare the expenditures of one office against 
another. At least one ought to compare the work of the 
Ombudsman against the other legislative offices, such as 
the auditor and the chief electoral officer and so on. In 
other words, the Legislature usually has its own review of 
the legislative budget, and I think that’s the place where it 
ought to be considered. 


Mr Ramsay: That’s a very good point. You’re correct, 
and I agree with you about a comparative type of study. 
For Ontario we have our Board of Internal Economy that 
basically approves expenditures of the Legislature and ser- 
vants of the Legislature. 

The problem with that is that it’s dominated by mem- 
bers of the executive—three cabinet ministers sit on that— 
so many of us in the assembly feel that is the wrong place 
for her budget to be approved. But maybe that’s the bal- 
ance: As she is a servant of the Legislature, the final ap- 
proval should go through the Board of Internal Economy, 
but maybe the standing committee on the Ombudsman 
would be the appropriate body to actually go through the 
estimates process and do the detailed discussion and flush 
out all the expenditures and have that discussion. Maybe 
this is the place, but in a way there is that balance, with the 
Board of Internal Economy that oversees all budgets of 
agencies— 

Dr Rowat: Yes, but I wouldn’t see any more reason 
for doing that than for the other officers of the Legislature 
or the other expenditures of the Legislature. There’s no 
special case for having the Ombudsman’s estimates con- 
sidered separately from, say, the auditor or the chief elec- 
toral officer, or the other officers of the Legislature, for 
that matter. 

The Chair: Further questions or comments? 


Mr George Mammoliti (Yorkview): Very interesting 
stuff. I’m certainly going to read what you’ve given us and 
go back into Hansard as well, because I missed the first 
part of your submission. 


I want to go back to Australia, in terms of the phone 
calls and the way they do things. I want to talk about 
public satisfaction, I guess, and the reason behind the re- 
view and why a lot of MPPs are concerned in terms of the 
number of complaints that are coming out of our system. 
Frankly, I think there is a problem of some sort, and 
whether we’re having a problem with the amount of 
money we’re spending with our system and with the sys- 
tem itself. 

I guess my question is, during your stay in Australia, 
did you find that the public was satisfied with that type of 
system, or were there a number of complaints in terms of 
efficiency and correspondence and in terms of perhaps 
misconception over the phone and that sort of thing? 


Dr Rowat: You’re wondering whether the public is 
satisfied with the activities of the federal Ombudsman? 


Mr Mammoliti: Right. 


Dr Rowat: I didn’t have a chance to get a very good 
impression of that, but I certainly didn’t hear any great 
complaints. My general impression is that the public in 
Australia is quite satisfied with the activities of the Om- 
budsman. There doesn’t seem to be any letdown in the 
efficiency with which the complaints are handled as a re- 
sult of the greater use of the telephone. 

One thing you have to keep in mind too is that the 
Ombudsman tends to serve the disaffected and the unedu- 
cated more than the rest of the population, and they’re the 
ones who find it difficult to make a written complaint. 
They would far rather make use of the telephone. That’s 
not true in the developing countries, of course, because in 
India they don’t have telephones so they can’t make com- 
plaints by telephone. But we’re quite used to doing this, 
and most people would rather pick up a phone than write a 
letter. 


Mr Mammoliti: So there’s actually some advantage 
to using the phone and bringing that personal touch— 


Dr Rowat: That’s right. 


Mr Mammoliti: As Bell Canada would say, that per- 
sonal feeling, that personal touch to somebody. A lot of the 
complaints coming out are just that, that they’re not able to 
see or speak to anybody, that it’s strictly paperwork, that 
they don’t feel attended to in a proper way. Would you 
agree that the telephone may be a cheaper and wiser way 
of doing business in terms of accommodating the public 
and making it feel comfortable? 


Dr Rowat: Yes, it looks to me as if it would, but 
there’s One important point I forgot to mention. I think 
Graham White makes this point in his writings. I think one 
of the reasons for the more elaborate procedures used by 
the office in Ontario is the very existence of this commit- 
tee. In other words, the Ontario Ombudsman wants to 
make sure that everything is well documented, because 
these cases are likely to appear before this committee and 
the Ombudsman is going to have to justify them against 
the department’s or agency’s point of view. That may be 
one of the explanations of the somewhat higher cost you 
might find in the Office of the Ombudsman of Ontario. It’s 
more difficult to shift to a less formal procedure, I think. 
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Mr Mammoliti: Can I have just one more question? 
You may want to answer, you may not. You’ve seen the 
experience of Australia, you’ ve had a grasp of our system 
here. I realize that the individual in Australia who has 
written to us has said not to use them as an example be- 
cause of their budget, but at the same time, if they haven’t 
received that many complaints, obviously they’re satisfied 
with that type of approach. Would it be a significant saving 
if we were to look at using the telephone as a means of— 


Dr Rowat: I think so, but one point to keep in mind is 
that there is no easy way for one to get an impression of 
how efficient the office is in Australia. There’s no compa- 
rable committee to this one, so nobody really is looking at 
how satisfied the public is with the Ombudsman’s activi- 
ties. It’s extremely difficult to measure. I mean, how does 
one find out whether the public is satisfied with the Om- 
budsman’s activities, other than running some kind of sur- 
vey? Who would conduct it? It’s difficult to get an 
impression. 

Mr Mammoliti: Thank you, sir. 


Mr Bill Murdoch (Grey): Thank you for coming, 
professor. We certainly appreciate your views. As you 
know, this committee decided to have a review of the Om- 
budsman and of the whole situation, and she has refused to 
sit here, as in our review, to talk to us or to answer ques- 
tions, when it’s specifically with the review. I just won- 
dered what your thoughts may be on that, or your thoughts 
on the whole review. Do you think it’s a good idea or not? 
We haven’t had one for 17 years. 


Dr Rowat: It’s not unusual for a legislative committee 
to conduct periodic reviews, and I think it’s becoming 
more frequent. For instance, the legislation on freedom of 
information: It’s quite common here and in other jurisdic- 
tions for the legislation to provide for a five-year review or 
whatever. I think that’s becoming more common, and it 
seems to me quite a legitimate activity for a legislative 
committee to conduct such a review periodically, because 
you can’t do a thorough review every year. So it needs to 
be done, I think. 

Mr Murdoch: That’s really all I had. 


The Chair: Thank you, Mr Murdoch. Mr Cooper, I 
understand you have a question. 


Mr Mike Cooper (Kitchener-Wilmot): Mr Rowat, 
good morning. You have the tables here that give a lot of 
numbers, but one of the factors is how familiar the public 
is with the Ombudsman offices. That would obviously 
make a difference. From the systems you’ve studied, are 
most of them passive or are they very proactive, going out 
to the public, advertising that they’re there? That would 
make a difference in the numbers. If it’s a very proactive 
office, then the public would know it’s there and obviously 
they’d get more calls. Do you have any comparison 
between the different offices? 

Dr Rowat: I don’t have a comparison, but I have an 
impression. I’ve often said that it seems to me that one of 
the chief problems of Ombudsman offices everywhere is 
that they are afraid of advertising too much for fear they’Il 
be overwhelmed with complaints and be unable to handle 
them, and then they’ll be accused of the same delay 
they’re accusing the departments and agencies Of. if 
they’re not assured of a budget that can handle the increase 
in complaints, they are hesitant about being too proactive 
in advertising their services. 

Many jurisdictions have done surveys of the public 
about how much knowledge it has of the Ombudsman. 
One was conducted recently by the Ombudsman’s office 
here. It’s quite common to find that only half the people in 
the jurisdiction have ever heard of the Ombudsman. 
There’s clearly a need out there for people to be made 
much more aware of the availability and the services of the 
Ombudsman, everywhere. It’s a real problem. 

Mr Cooper: But from a lot of these tables, it would 
depend on how long the Ombudsman’s office has been out 
there for public familiarity, things like that. 

Dr Rowat: I think so, and how well it’s known. 

The Chair: Thank you, Mr Cooper. Seeing no further 
questions and/or comments, Professor Rowat, I would like 
to thank you for taking time out of what I know is your 
busy schedule to help us in this review. 

This committee now stands adjourned until 10 am, 
October 28. 


The committee adjourned at 1102. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 28 October 1992 


The committee met at 1013 inroom 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 
The Chair (Mr Mark Morrow): Can I call this meet- 
ing to order, please? Good morning. I’m Mark Morrow, 
chairperson of the standing committee on the Ombudsman. 


We’re here this morning again doing a review of the Office. 


of the Ombudsman, and this morning I’m pleased to have 
before us Robert W. Macaulay, QC, author of Directions: 
Review of Ontario’s Regulatory Agencies. Good morning, 
sir. You have as much time as you need this morning. Please 
leave some time at the end for questions and/or comments 
by the members. Although I have stated your name, would 
you please officially state your name for the record? 


ROBERT W. MACAULAY 

Mr Robert W. Macaulay: Thank you, Mr Chairman, 
ladies and gentleman. My name is Robert Macaulay. I’m a 
practising barrister in the city of Toronto. I teach at the 
University of Toronto and I’m the author of a number of 
books on administrative law. I really don’t have a state- 
ment to make. I was invited to come here to share with the 
members of the committee information that I might pos- 
sess that might be of some use, and I had rather thought 
that I would prefer to just have a discussion with those 
who had questions in their minds. 

I might just say to you, however—this will save some 
time today, I think—first, I have a two-volume book on 
administrative law that deals with the agencies, boards and 
commissions of the province of Ontario, and I have a 
chapter in it on the Ombudsman and on this committee. In 
the index of the book, there are a number of references to 
the word “independence.” Rather than going into that today 
and repeating my views on what “independence” means, I 
would propose that your secretary might consider going to 
any law library in the country and getting a copy of that 
two-volume book out and looking for the chapter on the 
Ombudsman and the committee, and also in the index 
under the heading of independence, and you would see my 
exploration of the meaning of the word “independence.” 

The second point I would like to make to you, if I may, 
is that I took part in the original creation of the Ombuds- 
man Act in 1975, or whenever it was enacted; I’m sorry, 
I’ve forgotten now the precise date. I wasn’t the draftsman, 
but I was involved in the discussions as to the wisdom of 
the act and how it would be carried out in relation to the 
Legislature, so I’ve developed an interest in this committee 
and the legislation and I’ve followed it quite extensively in 
terms of the Hansard reports. 

I’ve just written a new chapter on the Ombudsman, or 
an addition to the existing chapter, for my book, which 
will be out in a few weeks. 

So I’m not unfamiliar with the subject, and I would 
comment, as a compliment to you, that I think from reading 


Hansard that this committee has a very clear view of what 
the problem is in terms of the Ombudsman, a clear view 
that there is chasm between the committee’s aspirations, I 
believe, and the Ombudsman’s views as to what her re- 
sponsibilities are, and I think they revolve around the word 
“independence.” 

There is no-such thing as‘an independent Ombudsman. 
I don’t care what anybody says. There cannot be. 

First of all, I think it’s very interesting for every person 
who talks about independence to know what they mean; 
what does the word “independent” mean to you? 

If you look at the Oxford dictionary, you’ll see that 
independent means “‘not depending on any authority or any 
control.” The moment she uses that accepted English defi- 
nition of the word, surely one comes to the conclusion that 
that isn’t applicable. Secondly, it is self-governing. 

What is important about the word “independence’’— 
and I won’t spend any more time on it than this—is to say 
that, first of all, the word “independent” or “independence”’ 
is like beauty: It’s in the eye of the beholder, it’s what you 
want it to be. There is no clear understanding of what 
“independence” or “independent” mean in terms of an 
elected, constitutionally responsible official. Obviously 
they’re not independent. 

What is intended and what is thought is, as I perceive it, 
independence of decision-making. You have an inde- 
pendence, you arrive at your decision based on your own best 
judgement, but even then you’re not independent—surely 
you realize that—because you’re dependent on the evidence. 
If you aren’t dependent on the evidence, the courts will set 
aside any decision you’ ve made. 

So to say that a person is independent is just wrong, 
pure wrong, and shows a pathetic lack of understanding of 
the English word “independent” or “independence,” in my 
respectful opinion. 

What I think one seeks in the Ombudsman is inde- 
pendence of decision-making, not independence of action, 
because quite clearly the Ombudsman is dependent upon 
the money provided to him or her by this Legislature 
through a process that’s established. The Ombudsman is 
accountable to the Legislature. If you’re accountable, 
you re not independent. 

So obviously the word “independence” is at the bottom 
of the problem of a chasm between this committee and the 
Ombudsman. 
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You all know, I’m sure, that there’s been this problem 
with the Ombudsman, the view between this committee and 
the Ombudsman, since Mr Maloney was the first Ombuds- 
man. I personally think the Ombudsman’s office got off to 
an unfortunate beginning with Mr Maloney that it never 
really recovered from, but there has been this struggle 
between this committee and the Ombudsman for 16 years. 
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Until two years ago, or whenever it was that most of you 
were appointed to it and started to show us your own 
inclinations in this matter, I really don’t think the committee 
accomplished very much in the 14 years before you got 
here. I’m hopeful you will continue your drive to reach an 
understanding as to what you all mean. 

I’ve read a lot of material and I know you have as well. 
People keep talking about, “I don’t want you to do this. I 
don’t want you to interfere with that. I don’t want this. I’m 
independent,” and so forth, but I have never really seen on 
paper a clear list of things which this committee thinks the 
Ombudsman should do and I’ve never seen a clear list on 
paper of what the Ombudsman thinks he or she should do. 

It seems to me that in presenting your position to the 
Legislature and hoping to gain its support it would be 
important to point out to the Legislature, “This is what we 
would like to obtain in terms of working with the Ombuds- 
man, numbers | to 15, and the Ombudsman will not do 8, 
9,10, 11, 12 or 13.” I’ve watched the debate flow back and 
forth on matters such as principle and definitions, and es- 
pecially on the word “independence,” but very seldom can 
I remember seeing clearly set forth the exact things this 
committee would like the Ombudsman to do and its role in 
the doing thereof and then put it to her or him and say: “Of 
those, are you agreeable to them? In what way are you 
agreeable?” The other way of going about it, instead of 
putting it on the shoulders of the committee and then put- 
ting it on the Ombudsman, is to put it to the Ombudsman 
and take it back to the committee. 

I think you have an important role. I pointed out in the 
the report that I made to the government a few years ago 
that the committee is the only forum the Legislature can 
have. It is too busy, it is too big, it is too occupied with 
planning ahead to be a reactive organization. Legislatures 
were reactive. When I was a cabinet minister and a mem- 
ber of the Legislature, the tendency in the 1960s was to 
react to emergencies, not to plan for them, not to plan how 
to deal with these matters. I don’t think you can use the 
Legislature as the forum in which the Ombudsman reports. 
I think it has to be this committee, and I think you have a 
very important role. 

I’m sad that we’ve gone 16 years and we’re still fighting 
about the same things. As I read the transcript last week or 
whenever it was, it was just as if Mr Maloney was here; 
only he walked out of committee meetings. I don’t think 
the spirit has improved. I think you can improve it, be- 
cause I think you’re showing now that, from what I’ve 
read, you really feel you have a job to do on behalf of the 
Legislature as well as the electorate. 

I think that’s really about all I can say at this stage. Are 
there some questions anybody would like to ask, or would 
you like to have a discussion? I think it was planned that I 
would be here for an hour, so I’m going to stay here for an 
hour. 

The Chair: Thank you very much, Mr Macaulay. 
Questions and/or comments? 

Mr David Ramsay (Timiskaming): Mr Macaulay, I 


really appreciate you coming here today. I just must tell 
you that I’m a real fan of your report, Directions: Review 


of Ontario’s Regulatory Agencies. I quote it very often in 
this committee. I’ve found it a very good guide to me in 
my deliberations in this committee and I really agree with 
your point of view. 

I appreciate your comments today that maybe what is 
needed is a clear list. That, I think, is what we’ve discov- 
ered in this committee, that this original legislation, which 
was first passed in 1984, really can be quite loosely inter- 
preted. I think you’re right. This is why we have decided 
we want to review the legislation and bring it up to date. 
As you’re aware, as everybody else is, much has changed 
in law and legislation since the original enactment of the 
Ombudsman Act, and because various ombudspeople can 
interpret this the way they see fit, I think you’re right; I 
think we need to revise the act so that the roles and respon- 
sibilities of each party are clearly spelled out so that we 
cannot have differing interpretations. I think that’s prob- 
ably our challenge here. It’s certainly why I’m very in- 
terested in membership on this committee. 

I was wondering in that regard if you have any recom- 
mendations as to, when we talk about accountability, 
whether you believe the ombudsperson should be report- 
ing maybe, say, to just this committee in all aspects, for 
instance, fiscal responsibility, recommendation-denied 
cases, other aspects in regard to the office. Would you see 
that there would not be sort of one-stop shopping, that the 
ombudsperson would be going to the standing committee 
on public accounts or the standing committee on estimates 
for its estimates and that sort of thing, or do you think it 
should be all brought under the umbrella of this standing 
committee? 

Mr Macaulay: Could I make a comment, Mr Ramsay? 
It was inadvertent on your part, but I think you indicated 
that the act was passed in 1984. I think it was 1975. 

Mr Ramsay: I’m sorry, that was a revision. That’s 
correct. 

Mr Macaulay: No, it’s all nght. 

The second point I think I'd like to make is this: My 
experience from being here, and I observe, with the tremen- 
dous pressure on government today—and by government I 
mean all of you, the Legislature—it’s a very long, time- 
consuming process to amend a piece of legislation. I think 
you have the best, fastest relief to pass some rules and 
regulations of your own for your own committee, present 
them to the Legislature and get it to either support or 
amend them the way it wants. That’s the fastest way to the 
men’s washroom. 

The second thing, which would take a little longer, 
would be to have the standing order of the House 
amended. The third thing, which would take the longest of 
all, would be to have the act amended. 

Frankly, there are some—I don’t know exactly where 
to start on that. The act is a complicated act, and I think the 
courts have interpreted it to give the Ombudsman greater 
power than I think the originators of the act had intended 
in 1975 as I sat and talked it over with them. On the other 
hand, in 1987 the Supreme Court of Ontario and the Court 
of Appeal wagged their fingers at the Ombudsman and 
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said, “You be careful.” It didn’t say exactly that, but, “You 
be careful; there’s a limit to your powers.” 

Amendment of the act I think would be hard to accom- 
plish and would take a long time and would create a great 
fuss. In the meantime, by altering—no, not altering—clari- 
fying the standing order of the Legislature—and I think 
what it needs is clarification. I saw it reported by your 
Chairman. If this is the one I’m thinking of, it was reported 
in one of your recent meetings. He read it to the commit- 
tee. Well, you know what it is in any event. I wish I had it 
here in front of me. 


1030 

I do have it. It’s page 1115. I’m sorry to take up so 
much of your time. “Standing committee on the Ombudsman 
which is empowered to review and consider from time to 
time the reports of the Ombudsman as they become avail- 
able;’—I think it’s perfectly clear what that is—“and, as the 
committee deems necessary, pursuant to the Ombudsman 
Act, section 16(1), to formulate general rules for the guid- 
ance of the Ombudsman in the exercise of his or her func- 
tions under the act.” 

That’s never really been done. What has been done is 
quite inadequate. I don’t mean to be offensive, and I hope 
you’ ll understand that, but I want to be honest with you. 
I’ve spent some time coming here and you’ve been gra- 
cious enough to be here while I was here. There’s no point 
in me fibbing about it: I think the rules that you have 
provided are inadequate. You could, and that’s where I 
would start. 

That is the standing order. I hadn’t completed the read- 
ing of it. I think it says what it intended to say, and that 
was to give you a fair amount of responsibility, but it 
hasn’t been interpreted that way by the Ombudsman. I 
think it could be clarified. I wouldn’t say amended; I 
would clarify what it means. I think the standing order, or 
whatever you guys call it, could be clarified. Then I think 
you should have some rules of your own, present them to 
the House to be passed and approved by the House. Then 
you’d be in business. If you didn’t get the act, that would 
be unfortunate, but I think one has to be realistic. It takes 
three to four years to get an amendment to a piece of 
legislation unless there’s a real consensus and real pres- 
sure, public pressure. 


Mr Ramsay: I think that’s excellent advice. 


Mr Macaulay: Well, it may not be, but it’s what I'd 
do if I were here. 

Mr Ramsay: [| think you’re night. I think you’ve in- 
jected a sense of realism, in my mind anyway, as to what 
we’re about in this committee right now. Maybe in the 
interim we could take your advice to establish some rules, 
as we are allowed to do under the act. I just want to ask 
you about that. There are three sections in section 16—and 
I’ll just read them—that give us authority to do as you’ve 
just suggested. 

Subsection 16(1), under “Guidance rules,” says, “The 
assembly may make general rules for the guidance of the 
Ombudsman in the exercise of his functions under this act.” 


Subsection 2 reads, “‘All rules made under this section 
shall be deemed to be regulations within the meaning of 
the Regulations Act.” 

I worry about subsection 3 a little bit. “Subject to this 
act and any rules made under this section, the Ombudsman 
may determine his or her procedures.” There’s a bit of 
latitude there— 


Mr Macaulay: Yes, there is. 


Mr Ramsay: —for the Ombudsman to react to the 
new rules or regulations that we might pass here in the 
Legislative Assembly. 


Mr Macaulay: Mr Ramsay, can I interrupt and remind 
you of something that-very few people ever seem to think 
about? We haven’t had a minority government in the prov- 
ince since 1975 except that for the one year, or whatever it 
was, that Mr Peterson led the government. It was a minority 
government that enacted that legislation in the first place. 
It was a minority government that enacted the regulations 
etc. I wasn’t here at the time, but I do know that the ten- 
dency with legislation, even when you have a majority 
government, is that the legislation is drafted by a whole 
flock of people. Often they don’t interact together. 

I think the recent legislation—well, all nght, I won’t 
get into it. What happens is everybody takes a little nip off 
it and then, especially when you have a minority govern- 
ment, what happens is that it gets sent back to this and sent 
back to that, and the government finally gets to the stage of, 
“Oh, my God, please let’s just get the damn thing through 
SO we can get on to something else.” Very often they don’t 
even want the amendments that are being proposed, but 
it’s the only way you can get the legislation through. 

Maybe this doesn’t appeal to you, but I know that it 
was a minority government that was dealing with this at 
the time. Maybe that made it a good piece of legislation. 
I’m not criticizing it; I’m just simply saying that’s the 
process. Therefore, please don’t look at that legislation, the 
regulations, the House orders and so on and conclude that 
this is how you guys would do it today. You have to, in 
those periods of time, make concessions in order to get any 
legislation through. 


Mr Ramsay: I think you’re right. From what you’ ve 
said today, I’d like to proceed, in a sense as you’ve sug- 
gested, if I can interpret it this way, incrementally. I like 
your idea of looking at establishing the rules and regula- 
tions that we can under the act, and then we could work 
towards changing our standing orders and work further 
towards, in the long run, amending the act. But I think 
maybe we could do all three that you suggest, working 
towards amending the act so that we can get on with the 
job this committee wants to do. I’m very pleased with that 
advice. 


Mr Macaulay: You asked me a question which I 
didn’t answer, and that was whether the finances of the 
Ombudsman should be dealt with by this committee or by 
the standing committee on estimates. I really can’t help 
you in that respect. 

I can observe, as I think you know, that none of the 
other agencies—and frankly, I think the Ombudsman is 
one of 515 agencies in this province. We have many of 
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them. We’ve got the labour relations board; it’s inde- 
pendent. Well, it isn’t independent but it’s supposed to 
make its decisions independently. We’ve got the Environ- 
mental Assessment Board, the Ontario Energy Board. 
We’ ve got all kinds of boards, and 95 of them are adjudi- 
cative, make decisions, and none of them—there is one 
committee, the legislative committee on agencies, boards 
and commissions, that looks at all of these committees. It 
doesn’t have enough time to do them, but it looks at them 
as best it can with the time available. 

It doesn’t look at their finances, and by analogy, I 
wouldn’t treat the Ombudsman any differently than any 
other agency. I would leave its financing with the general 
process that we have for financing agencies. That commit- 
tee looks at lots of agencies, all of the agencies, and it may 
not have time to go into any depth. I understand the Om- 
budsman has not had an in-depth look by that committee 
in four years, which I think is sort of unfortunate. But I’d 
be inclined to leave the financing out of this committee 
and leave it where it’s dealt with at the present time. 

But, please, you know more about it than I do. In the 
last three years all I’ve been is an observer, a teacher and a 
writer and so on about the Ombudsman, where it fits in the 
whole overall structure. I don’t know anything about the 
day-to-day routine, but I would be inclined to leave the 
finances where they are. 


Ms Margaret H. Harrington (Niagara Falls): I’m 
very pleased that you’re here. I think having the back- 
ground that you do is very important for us at this point in 
time. As you mentioned, most of us have only been here a 
year or two. 

For those who don’t know, I would like to put on the 
record that Mr Macaulay was a member of the Legislature 
from, I believe, 1951 to 1963, which is a good long time, 
and also during that period was Minister of Energy, Minis- 
ter of the Environment and Minister of Industry, Trade and 
Technology. So you certainly have a perspective to bring 
to us. 

You stated that the very important thing about the Om- 
budsman was to be independent with regard to decision- 
making and to be publicly accountable and that this was 
the balance that has been the difficult part. Do you believe 
that the word “independent” in our definition should be 
actually changed to say “independent in decision-making”? 

Mr Macaulay: Yes, if anybody didn’t understand it, if 
that isn’t clearly understood. I think your Management 
Board has made it clear and has used that phrase fre- 
quently. There are many precedents. But I would just say 
again to you, ma’am, if you would have your secretary 
fetch out my large two-volume edition on administrative 
law, you would find a discussion of the word “inde- 
pendence,” and if there’s any doubt in your minds about 
‘“<ndependent”—I don’t think the word “independent” 
turns up in the legislation itself, does it? Correct me, 
please, if you will. Is the word “independent” or “inde- 
pendence” used in the Ombudsman Act? 


Ms Harrington: I don’t think so. Pll have to ask our— 


Mr Macaulay: Well, I don’t think it is. If it isn’t in 
there, I don’t think you’d have to add the words “of 


decision-making.” But clearly, when you’ re talking to the 
Legislature, I think it would be a lot easier for them to 
understand. They aren’t independent: They’re governed by 
the Constitution, they’re governed by the Charter of 
Rights, they’re governed by their own legislation. 
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This business of “independent” and “independence” is 
just highly overrated. We’re accountable, and the Ombuds- 
man is accountable. A minister, a cabinet—the Premier 
isn’t independent. 

If you would have your secretary fetch and copy those 
few pages, I hope it might be of use to you. But that’s what 
it means, Margaret Harrington, that’s what independence 
means if you’re using it at all: independence of decision- 
making for those who make decisions. 


The Chair: Just for a point of clarification for the 
members. The word “independent” does not appear at all 
in the act. Go ahead, Ms Harrington, please. 


Ms Harrington: I felt it was very helpful that you had 
some concrete suggestions to give us direction in this com- 
mittee. What you suggested was a list of things we could 
both look at, the Ombudsman and this committee, and see 
which ones we agreed to. 


Mr Macaulay: I’d start with you, if I were you, okay? 
I’d start with you and I’d say, “These are the things that I 
think’—and I don’t mean just you, ma’am; I mean your 
committee. “These are the things we think this committee 
should do in relation to the Ombudsman.” 

Then, after I had listed those in fair detail—and I don’t 
mean just some big ambiguous pigeon flying over; some 
real detail—in those breakdowns, then have the Ombuds- 
man in and say: “Now let’s sit down and go over this list. 
We’re all grown-ups, civil people and let’s go over the list. 
If you don’t like the way we’ve phrased number 6, let me 
have your phrasing,” and you give her some time in ad- 
vance to consider that. I think you then start to have a 
concrete plan for the Legislature to look at. 

If you come in with a lot of generalizations about inde- 
pendence etc, the Legislature’s just going to put the back 
of its wrist to its forehead and say, “Oh my God, here we 
go again.” 

But if you can show them: “These are the things we 
think we ought to do. These are the things the Ombudsman 
thinks we ought not to do. Now make up your mind. Are 
you going to support us or are you going to”—how you 
handle yourselves will be very important in how you sell it. 

Ms Harrington: Just one further question about that. 
You would see that as lying under section 16 of the act, 
with regard to our right to lay down rules, which you say 
has not been done. 


Mr Macaulay: I don’t think it’s been done effectively, 
forcefully enough. Yes, I think you can. I’ve always been a 
great believer in, if you want to do something, do it; let 
somebody else stop you. If you think you should have 
rules—and I think the order of the House clearly gives you 
the right to make rules; I think it does—make the rules and 
let somebody else have it declared that your rules are ultra 
vires. If you believe there should be sort of a constitution 
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between you and the Ombudsman, then create it and let 
somebody else say, “You’re out of line there.” 


Ms Harrington: But I just want to make clear, from 
your reading of section 16 of the act, it is perfectly appro- 
priate that this committee look at the notion of rules. 


Mr Macaulay: I think so. 
Ms Harrington: Thank you very much. 


Mr Bill Murdoch (Grey): I just want to also thank 
you for coming, and just continue on that same line. 


Mr Macaulay: You aren’t Bill’s son, are you, from— 


Mr Murdoch: No, no, different. I sometimes show 
people his picture and say, ““That was me before I grew the 
beard.” No, no relation. 


Mr Macaulay: He was the first fellow who taught 
me—he was Speaker when I was here—the phrase which I 
think is wonderful, that beauty is in the eye of the be- 
holder. 


Mr Murdoch: No, I never met him. 


Mr Macaulay: Well, he’s a great guy. I’m sorry to 
interrupt. 


Mr Murdoch: That’s fine. I can show people I have 
my picture already painted on the wall. Even though it 
doesn’t look like me, it’s got my name. He even spells his 
name with an “h’. We do have another Murdock in the 
House and she has a “‘k.” 

I just want to continue. Our committee has been strug- 
gling for two years to try to find our place in the whole 
situation with the Ombudsman, because there seems to be 
this conflict of whether we should be here or not. I liked 
what you had to say about setting the rules or setting some 
guidelines that we should then work out with the Ombuds- 
man, and I think that’s what we should be doing. I guess 
that’s why we’re having this review, because we just 
couldn’t seem to find our place; we seem to have conflict 
with the Ombudsman. So this is one of the reasons we 
decided to do this review. 

We’ve been criticized by different people and by the 
Ombudsman for even having this review. As you probably 
know, she’s refused actually to visit us if it’s something to 
do with the review. We do have this problem. I think what 
you’re saying is that once we’re done is to go over every- 
thing and then sit down and say, “This is what we think the 
direction should be,” and then get her comments. That’s 
one of the best suggestions we’ ve had. 


Mr Macaulay: If she won’t give you her comments, 
then she has acted in a way that I would expect she would 
not do. I would expect that she would realize that you are 
an agent of the Legislature and you have initiated a study 
which you think is in the public interest. You will produce 
whatever you produce, and she will then have her opportu- 
nity before the Legislature, if she wants to occasion it, to 
have you turned down by the Legislature. It has the final, 
ultimate authority. But I know the Legislature has said, 
“Look, we are just too busy to do everything, and we are 
picking a committee.” I think even Mr Maloney acknow- 
ledged that in a very lengthy paper he prepared. 


Mr Murdoch: I am thankful for the comments. 


Mr Macaulay: I'll bet she’ll help you. Ill bet she 
will. 
Mr Murdoch: I’m hoping she will. 


Mr Macaulay: I think it would be unfortunate if she 
didn’t, but if she won’t, go ahead anyhow. 


Mr Murdoch: That’s what we’ll have to do, but I’m 
hoping she will also. 


Mr Macaulay: I am, too. 
Mr Murdoch: But to this date we’ ve had problems. 


Mr Macaulay: She’s a very nice person, personally, 
and I would hope she would do that. 


The Chair: Any further questions and/or comments? 


Mr George Mammoliti (Yorkview): What if she 
doesn’t? 

Mr Macaulay: I’d go ahead, and I would advise the 
Legislature in your report—I’d make your own rules. I'd 
offer them to her for comment, and if she doesn’t do any- 
thing, then I would say, “‘These are the rules.” If you think 
they require approbation by the Legislature, then I would 
put them to the Legislature and ask for its approval. 

Frankly, I wouldn’t put on Hansard the likelihood that 
she won’t. I would leave it that you think she will. If she 
doesn’t, I think you should make your rules, and then 
you’d report, obviously, ““We didn’t have the benefit of the 
Ombudsman’s position on this.” I would think at that 
stage, if the Legislature felt that the Ombudsman should 
report, it would have the authority to order her to come in 
here and report. She surely doesn’t want to face that. 

We have a concept that we operate under in this coun- 
try. It’s called the supremacy of Parliament, and none of us 
is independent of that. By “Parliament,” that means the 
Legislature, within your jurisdiction. 

Mr Mammoliti: I agree with you. Thank you. 
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The Chair: Thank you very much, Mr Mammoliti. 
Any further questions or comments? Seeing none, I want 
to thank you, sir, for taking the time to appear before us 
this morning. I know your schedule is very busy, and we 
all do appreciate it very much. Do you have any final 
comments, sir? 


Mr Macaulay: No, I don’t think so. Let me just offer 
this: If, when you decide to make up your list—sorry, I 
didn’t mean to be that presumptuous. If you decide to 
make up your list of the things you think this committee 
should do, then I would certainly be very happy to come 
back and go over them with your secretary, or whatever 
might be useful. 

Secondly, when you come down to preparing some 
rules, if you want to do that, if that commends itself to 
you, I again would be very happy to—I’ve invested a lot 
of my life, and my father before me and my brother and 
others in my family, my grandfather; we’ ve all been in the 
political life of this country for a great many years, as 
teachers and whatever. I would like to make a contribution 
to this and if, by being here—I don’t ask you to accept my 
views as being uncontested. Get the views of as many 
people as you want, but I’m certainly more than willing to 
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help you put together your list and help you with your 
draftsmanship, although I think there are plenty of really 
competent people around to help you. 


The Chair: Thank you very much. I understand Ms 
Harrington has a final comment to make. 


Ms Harrington: I just realized that there’s one area 
we haven’t discussed that I would like your comments on 
while you’re here; we have to take advantage of it. It is 
whether or not tribunals should be reviewed by the Om- 
budsman. Do you feel there is any problem with tribunals? 


Mr Macaulay: In the report I prepared for the govern- 
ment and in my book, in the chapter on the Ombudsman, I 
talk about the problems of the Ombudsman and adminis- 
trative—shall we call them tribunals? Is that the point 
you're directing me to, ma’am? 

Ms Harrington: Yes. 

Mr Macaulay: There are a lot of problems. Let me 
tell you, if I may, what really put the hair on the back of 
your heads straight up in the air, as a person who has 
served on one of these agencies. I was chairman of the 
Ontario Energy Board for a few years. 

I started the board in the late 1950s, wrote the legisla- 
tion for it, and then in the 1980s Mr Davis, I guess it was, 
asked me if I would leave my practice and come back and 
go to the board. It needed some restructuring. I went back 
on a five-year contract, but I only stayed for three because 
we got things moved around quite quickly. 

Oh my God. I’m 71. What was I going to tell you? 

Mr Ramsay: Tribunals. 

Mr Macaulay: Oh, yes; all right. My experience, in 
working on the tribunals, is that I got really upset when the 
Ombudsman started giving speeches through some of 
his—at that time—representatives that they were going to 
subpoena the private notes of an adjudicator and look at 
the decisions in light of the notes the adjudicators had 
made at the time. 

Let me just tell you that while you’re sitting in a hear- 
ing, a witness may come forward and you might write 
down, “I can’t believe a God-damned thing this guy says,” 
and then a day later you conclude you’re wrong, that you 
can believe him. Now, you get those notes subpoenaed and 
it just makes an ass of the whole process. They were not 
only going to subpoena—an attorney general in or about 
that time, without nailing it down to anybody, said to me, 
‘Macaulay, take your notes home and burn them.” My God, 
what a senseless way of dealing with a thing like that. 

Not only that, but the Ombudsman’s spokesman was 
making public statements to the effect that members of 
adjudicative agencies were going to be called and put on 
oath and cross-examined to see if there had been a split in 
opinions. I can tell you, just as you’re going to write re- 
ports here, you don’t all agree, in the beginning, on the 
report. One fellow may draft it and then other people may 
have observations and adjustments and so on with it. That’s 
inevitable. It’s called the iterative process of arriving at a 
decision. One person drafts and other people say: “I can’t 
accept that. I’m going to dissent.” 

Dissents are the worst possible things you can get, be- 
cause the public, which is dependent upon the pronounce- 


ment, doesn’t really know—“If I brought it back again and 
I just got that guy, maybe I’d get what I want.” So you try 
to avoid dissents and you iterate and you work it out. 

Now, if you can subpoena people who are adjudicators— 
imagine if you could subpoena the three members of the 
Court of Appeal. You put them under subpoena; you want 
to see their private notes. I don’t want to carry on about this 
but, yes, I think there are real problems in the Ombudsman 
being involved in the decision-making of another inde- 
pendent organization. Why? Because (1) most of the acts 
provide for an appeal to the courts; (2) we have what is 
called judicial review and we have a Judicial Review Pro- 
cedure Act whereby you can take a decision of an adjudi- 
cator of that nature to the court for a review; (3) under a 
tremendous number of acts—there used to be nearly all the 
acts, but I think there are only seven at the moment—you 
can petition to the cabinet to reverse the decision. And (4) 
most boards, or many boards, in any event, have the capacity 
to review their own decision. 

So you’ve got four ways of looking at them. I’m not 
talking about reporting agencies; I’m talking about agen- 
cies that make decisions that are binding on people. To my 
mind, the Ombudsman ought not to be involved in that. 

Interestingly enough, the Ombudsman was going to 
take these extreme measures, which are unknown almost 
anywhere in the world, and at the same time the Ombuds- 
man’s last report showed that he had not had one single 
complaint about one of the 515 boards in Ontario. Why go 
out making those loudmouth statements when you can be 
disrupting the whole credibility of the adjudicative process 
which has been established in this province? I just think 
the Ombudsman shouldn’t be involved in the adjudicative 
process because, as I say, there are four methods of relief. 

On the other hand, the chairman and the board mem- 
bers themselves would be perfectly willing to work with, 
and I think have in recent years worked with, the Ombuds- 
man without having any confrontational process. 

I don’t think I’ve helped you at all, have I? You’re 
going to say when I leave, “Don’t have him back.” 

Ms Harrington: You certainly make it clear that you 
don’t see a role for the Ombudsman with regard to the 
adjudicative agencies. 

Mr Macaulay: No, I don’t, ma’am. 


Ms Harrington: When you, in your last statement, 
said there was a working-with relationship— 


Mr Macaulay: Yes, there is. 


Ms Harrington: What do you mean by that? What 
kind of relationship? 

Mr Macaulay: Let me put it this way. Some years ago 
I encouraged the agencies to set up an organization in 
Canada called the council of administrative—I’m sorry, I 
don’t remember the name, but I was deeply involved in its 
creation—whereby there is now a council in Canada to 
which most agencies belong. They’re teaching their 
courses, there’s an exchange of process and so on. 

One of the things we were very anxious to do was to 
have the Ombudsman in Ontario, for example, where I 
happened to be, realize that instead of sending in a summer 
student to lay down the law to us, “We want this and we 
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want that, and we want it by 3 o’clock today”—that’s how 
I was talked to on occasion, and I don’t think that has to be 
the case. In any event, what we did, and by “we” I mean 
me and others, made it very clear: “Look, if you want 
anything, let’s talk about it, and if you think we’ve made a 
decision that is incorrect, let’s talk about it. Let’s not send 
in people with missiles” — 

Mr Mammoliti: That office was set up to stop arro- 
gance, wasn’t it? 

Mr Macaulay: Well, listen. Just take it from me— 


Ms Harrington: Can I just try to clarify? Are you 
saying that the Ombudsman’s office could ask an agency 
with regard to how it’s functioning or a particular case? 
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Mr Macaulay: As to how they’re functioning, I can’t 
tell you whether they have or not, but if you look at the 
Ombudsman’s report from several years ago, you will see 
that they had complaints about how some persons had 
been treated by a decision of a particular board or commis- 
sion or agency. 

You see, my problem is that I haven’t kept up to date in 
the last few years. I’m talking about when I was writing 
my report in 1988, and that’s four years ago. certainly the 
Ombudsman reports at that time disclosed that they were 
addressing various agencies about decisions they had 
made. Then the next year there weren’t any at all, but they 
were still making speeches about what they would do if 
they had a problem. 

I think there is a more civilized way of going about it 
than turning out the light and going in and bludgeoning 
people to death. I believe that if they can show that an 
agency decision is incorrect, like a decision of a single 
civil servant, likely they have the authority under the act, 
as it stands, to do it. Frankly, my concern isn’t whether 
they can do it, but how they do it. 


Ms Harrington: How they would find that the deci- 
sion was incorrect? 


Mr Macaulay: Yes. I pointed out about subpoenaing 
notes and subpoenaing members of the—but I don’t think 
it’s necessary. You asked me really two questions: Can 
they do it legally? I think legally they can do it. Should 
they do it? No, I don’t think they should do it. Thirdly, if 
you find out legally they can do it and you come to the 
conclusion that they should be able to do it, then have 
some rules. 

If she’s going to drag the Worker’s Compensation 
Board in front of the House—she or he or he or whoever it 
may be—there should be some basic rules of how you go 
through the thing in front of this committee to start with, 
because you’re dealing with a structure of some major 
consequence, and I don’t think it should be attacked just to 
show how independent somebody is. 

Ms Harrington: I think we’ll have to look into that 
further. 

Mr Macaulay: In the report that I made, I recom- 
mended to this committee that you should establish some 
rules that if the Ombudsman feels there is an appropriate 
case for reviewing a decision of an adjudicative agency, 


board or commission, it should be done through some 
rules you’ve established as to how it should be done, and 
not just send in a summer student with a shotgun. 


The Chair: Thank you very much, Mrs Harrington. 


Mr Macaulay: You want to go and do something 
else; I can see that. 


The Chair: Mr Ramsay, you had a question or 
comment? 


Mr Ramsay: Mr Macaulay, since you’re still here, 
there’s something else I wouldn’t mind your advice on. 
When you speak of setting out some rules and regulations, 
which I agree with, one of the areas that is only permissive 
in the legislation is that the Ombudsman can bring to this 
committee these recommendation-denied cases to us. In 
that, this committee is a very strong ally of the Ombuds- 
man in that then we can look at the case that has been 
denied by whatever ministry, and bring it forward and 
bring it to the Legislature and actually get something done, 
and that’s happened on occasion. 

Since the appointment of this Ombudsman, we have 
not received any of these cases. When we ask the Om- 
budsman about that, she will say that many have been 
resolved, others can still be resolved and, I guess, in her 
mind, there are some that have not been resolved: The 
recommendation has been denied, but as far as she’s con- 
cerned, it’s over and she does not want to pursue it any 
further. 

I was wondering if we should put some sort of manda- 
tory language in the rules and regulations, or if we get to 
the point of legislation, that would compel the Ombuds- 
man, because she has no powers other than recommenda- 
tions, to bring these cases forward so that we could 
alleviate some of these outstanding problems. 


Mr Macaulay: I don’t know. I’m positive she would 
object to that, and I think the former Ombudsman, as I 
read the transcript, when he was here a few months ago, 
without saying it very openly—maybe he did say it 
openly; that’s not appended as a criticism—wasn’t sympa- 
thetic to that either. I don’t know exactly. I haven’t really 
thought very much about it. I haven’t spent a lot of time 
thinking about it. 

It does seem to me that another way of going about it, 
rather than requiring the Ombudsman to report to you 
cases that are unresolved, is to make some machinery 
available whereby the persons who have unresolved cases 
can come to you. You see, that’s a different way of going 
about it, treating you as the representative of the Legisla- 
ture. The person didn’t get what he’d hoped to get from the 
ministry, didn’t get it from the Ombudsman, for a number 
of potential reasons. That person could then come to you 
rather than you forcing the Ombudsman to bring incom- 
plete cases to you. I don’t know whether that would com- 
mend itself to you, but it’s certainly another way of dealing 
with it. 

It'll be hard to draw the line, once you get into a case 
that she hasn’t finished dealing with, to say, really, that 
you’re leaving with her the independent decision-making 
capacity. That’s what I would worry about. Whereas if the 
person comes to you, then you have a duty, I would think, 
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on behalf of the public, to make a decision; you’re not 
really making a decision on her. 

I’d want to think it out, but that’s another way of doing 
it. But I think there are risks, from her point of view, of 
you upsetting the independence of the decision-making 
concept by you getting into a decision before she’s made a 
decision, if you know what I mean. 

Mr Ramsay: Yes. I appreciate your advice. Thank you. 

Mr Macaulay: You’re obviously being very sympa- 
thetic and understanding, and I’m encouraged to be here, 
to see the nature of the questions and the tones you people 
use. I wish you well in what you’re doing; it’s a very 
important job. I don’t think anybody really realizes how 
important it is until it’s given to them to do. And you have 
it to do. I think for 14 years not enough was done. I hope 


you’ll hang on to the ball now and run with it until some- 
body trips you up. 

Mr Ramsay: Thank you very much. 

Mr Macaulay: Thank you, Mr Morrow, for inviting 
me here, and Franco—I never could pronounce your last 
name, but I’ll remember you in my will. 

The Chair: Thank you very much, sir, for appearing 
before us this morning. 

On November 4 we have appearing before us the On- 
tario Public Service Employees Union and the Ontario 
Hospital Association. 

We stand adjourned until 10 am, November 4. Thank 
you very much. 


The committee adjourned at 1108. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 4 November 1992 


The committee met at 1013 inroom 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Chair (Mr Mark Morrow): I see a quorum. If I 
may, I’d like to call the standing committee on the Om- 
budsman to order. I’m Mark Morrow, chairman of the 
standing committee. 


ONTARIO PUBLIC SERVICE 
EMPLOYEES UNION 

The Chair: This morning, we’re continuing our re- 
view of the Office of the Ombudsman and I’m pleased to 
have before us the Ontario Public Service Employees 
Union. I want to welcome you gentlemen. Begin when 
you’re ready. You do have a half-hour and I’m sure the 
members present would like to ask you some questions 
and/or have some comments when you’re done. Although 
I haven’t done it, would you please state your names for 
the record when you’re ready to begin. 


Mr Fred Upshaw: My name is Fred Upshaw and I’m 
president of the Ontario Public Service Employees Union. 
Tim Little is our legislative liaison on staff at OPSEU. 

I want to start off by simply saying I’m pleased to be 
here to make this presentation. The Ontario Public Service 
Employees Union appreciates this opportunity to submit 
its views on the Office of the Ombudsman. OPSEU brings to 
bear, on many of the questions developed for this review, a 
wealth of experience in delivering Ontario’s public serv- 
ices. Our 105,000 members play a pivotal role and a very 
large proportion of the government activity covered by the 
Ombudsman Act. 

OPSEU made a submission to your committee in 1988 
in response to the Ombudsman’s proposal for extended juris- 
diction; that submission is attached for your information. Re- 
sponding to the committee’s recent invitation, we will 
augment that submission with comments reflecting OPSEU’s 
more recent public policy concerns. 

Protection for complainants: OPSEU members are on 
the front lines of public services in Ontario. Public-minded 
OPSEU members have exposed many government wrong- 
doings such as jail overcrowding, coverup of pollution levels, 
illegal forestry permits. Too often the courage of those 
who risk their livelihood and health has not been recog- 
nized by the statutory protection from retaliation by em- 
barrassed governments. 

The Ombudsman currently lacks enforcement powers 
to protect a public service whistle-blower from any negative 
actions taken against him or her as a result of a complaint. 

The Ombudsman Act must be amended to provide full 
protection for all workers whose dedication to the public’s 
welfare compels them to bring forward complaints. An 
effective way to ensure such protection would be to in- 
clude coverage in the act for complainants under promised 
whistle-blowing legislation. 


As committee members will be aware, in the days of 
the 1985-87 accord, the Ontario Law Reform Commission 
embraced much of OPSEU’s argument regarding whistle- 
blowing protection and political nghts for public employees. 
Implementation of the OLRC recommendations has been a 
stated priority of two governments over the past six years. 
We understand that such provincial whistle-blowing legis- 
lation for Ontario is imminent. We commend the govern- 
ment in advance for such an investment in the public good. 

We believe that members of the standing committee 
want to improve both the effectiveness of the Ombudsman’s 
work and future complainants’ trust in the whole investiga- 
tion process. These objectives will more likely be realized 
if you urge the Legislature to infuse the Ombudsman Act 
with solid whistle-blowing protections. 

In our comments of 1988, we did suggest that OPSEU’s 
membership would appear to have less need of this kind of 
protection when involved with complaints to the Ombuds- 
man than workers who lack union protection. At that time, 
though, it was necessary for us to point out the chilling 
effect of the Crown Employees Collective Bargaining Act. 

Until now, CECBA has inappropriately denied collec- 
tive bargaining rights to an extraordinarily large number of 
public employees. This has meant many thousands of 
workers without a collective agreement or effective grievance 
procedure and thus less willingness to expose problems to 
the Ombudsman. 

However, we are optimistic that recent progress in the 
recognition of bargaining rights for 9,000 excluded public 
employees will diminish the hesitancy many would feel in 
coming forward with concerns to the Ombudsman. 

For the 65,000 members of the OPSEU Ontario Public 
Service bargaining unit, CECBA has meant denial of the 
right to bargain such critically important issues as pensions 
and the introduction of new technologies. These are the 
kinds of government decision-making which have caused 
OPSEU to approach the Ombudsman for assistance. Here 
too there is reason to be hopeful. Announced reforms to 
CECBA will widen the scope of collective bargaining and, 
in so doing, decrease the need for our membership to seek 
out the Ombudsman’s advocacy services. 

Despite the improved rights that we hope will soon 
become law for unionized and unorganized public employ- 
ees, OPSEU remains convinced that all employees should 
be entitled to full protection under the Ombudsman Act 
from any form of employer sanction. 

We have been asked specifically for our thoughts on 
the possibility of the inclusion of children’s aid societies 
within the Ombudsman’s jurisdiction. 

In our 1988 submission, we framed our support for the 
extension of the Ombudsman’s jurisdiction by outlining 
our commitment to the principles of social unionism. 
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For OPSEU, encouraging a wider mandate for the Office 
of the Ombudsman, including children’s aid societies, is 
consistent with our proud history of advocacy on behalf of 
all our client groups. To support equity, fairness and con- 
sistency in the treatment of Ontario’s vulnerable communi- 
ties, OPSEU will continue to oppose compromises or 
wrongdoing in the delivery of any public services. 

To repeat the commitment to our clients we outlined in 
1988, OPSEU supports a broader scope for investigations 
under the Ombudsman Act, fully aware that the redress 
people may seek could be directed at activities of our 
members, as well as those of managers or others. Our 
commitment to protect the rights of our membership calls 
for us to also repeat our determination to secure fair treat- 
ment for members whose work is the subject of any inves- 
tigation under the act. 
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Across Ontario OPSEU represents over 1,000 mem- 
bers working in children’s aid societies. These workers are 
charged with an immense responsibility: ensuring the 
safety and wellbeing of vulnerable children. Like some 
32,000 other OPSEU members in Ontario’s broader public 
sector, children’s aid society employees carry out critical 
and mandatory functions under provincial statutes. 

We trust that when CASs are brought under the man- 
date of the Ombudsman, the attention of the province and 
the public will be more sharply drawn to critical issues of 
accountability and consistency of service. When unelected 
boards of directors operate community-based public serv- 
ices, we can only hope the Ombudsman is able to help 
expose compromising gaps in those services. 

In the case of jurisdiction for the Ombudsman over public 
hospitals, we refer you to Care and Quality, OPSEU’s sub- 
mission to recent hearings on the Public Hospitals Act. In 
that brief we expressed our belief that hospitals must be 
more accountable and more responsive to the public. 

“Hospitals must be regarded as being as much a part of 
the community as our other health agencies. Mechanisms 
must be established to ensure accountability of all health 
agencies to their communities.... OPSEU believes that 
hospital boards should be elected. 

“There must be an active, accountable relationship 
between the board members and the community being rep- 
resented. Boards should be hands-on working bodies that 
could and should develop internal committees to liaise 
with the hospitals’ communities.” 

Election of hospital boards, especially with member- 
ship split equitably between staff and the community, 
would provide an expert range of ombudsmen for hospital 
clients. 

The health care system is being dramatically trans- 
formed by serious changes in the direction of policy and 
continuing cutbacks in federal and provincial funding. 
There are over 5,700 OPSEU members in 90 public hospi- 
tals, who know first hand that the public needs vigilant 
representation to ensure that health care decision-making 
leads to improved care. In the absence of direct democratic 
elections for hospital boards and seats on each board for 
hospital staff, the participation of the Ombudsman will be 
particularly welcomed. 


OPSEU’s view of the Ombudsman’s jurisdiction is 
based in part on our conviction that essential services for 
Ontario’s people are best delivered by a one-tier delivery 
system. Similarly, a single level of service is best delivered 
by the government that funds it. There is considerable and 
understandable confusion in the public over general welfare 
assistance, delivered by municipalities in most areas, and 
family benefits, administered by provincial employees. 
Vulnerable people often move from one type of assistance 
to the other, struggling to know who their case worker is or 
why they may have been denied benefits. 

As this muddle of services continues and as hard- 
pressed municipalities perpetuate a patchwork quilt of wel- 
fare services across the province, it is hardly surprising that 
the Ombudsman seeks to have the jurisdiction to investigate 
general welfare assistance. It is our view that the most 
effective means of ensuring fair and equitable delivery of 
such an important statutory service is to unify the admini- 
stration at the provincial level, where the Ombudsman will 
have jurisdiction under the current act. 

OPSEU has a great deal of experience in attempting to 
provide professional, quality services and care in the midst 
of underfunding and understaffing. This is certainly true, 
for example, of our members who work in children’s aid 
societies and public hospitals, two of the public services 
that are subject to your committee’s review. 

Nothing could more swiftly undermine the Ontario 
public’s confidence and trust in the Ombudsman than fail- 
ure to provide financial resources commensurate with any 
expansion of jurisdiction. OPSEU members include sup- 
port staff, case aides, investigators and administrators. We 
can relate directly to fellow workers within the Office of 
the Ombudsman, whose case loads have tripled since 
1982. We would urge the members of the standing com- 
mittee, therefore, to strongly advocate on behalf of the 
Ombudsman. She will require a much enhanced budget to 
match a broader mandate. 

The standing committee has invited comment on the 
issue of authority or requirement for the Ombudsman to 
conduct educational programs. A valuable service like that 
of the Ombudsman must not be the exclusive preserve of 
those with the skills, education and other resources to seek 
out her office. The work of the staff of the Ombudsman 
should help to empower marginalized people. 

The Ombudsman’s survey in 1991 regrettably found a 
level of awareness of her services significantly lower than 
that of the Ontario Human Rights Commission or the 
Workers’ Compensation Board. A high proportion of com- 
plaints came from vulnerable people. These facts suggest 
that the present Ombudsman is to be applauded for her 
outreach efforts, and that educational and outreach pro- 
grams ought to be formalized at the regulatory level. 

The committee has asked, should the title of Ombuds- 
man be changed so that it is gender-neutral both in mean- 
ing and in connotation? Simply put, yes. No public office 
should continue to be labelled in a way that suggests males 
are the natural or preferred incumbent. OPSEU believes an 
appropriate name would be Office of the Public Protector. 

Finally, OPSEU feels it is important to clearly express 
our support for an Ombudsman’s office that continues to 
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be at arm’s length from partisan political interests. We are 
especially concerned that legislators have recently attempted 
to circumvent the confidentiality provisions of the act in 
requesting file details from the Ombudsman. 


OPSEU endorses the advice given by the Ombudsman 


to the members of the standing committee to maintain a 
graceful balance of independence and accountability. 

The financial and administrative reviews provided 
through the Board of Internal Economy and the Provincial 
Auditor seem well crafted to ensure the public’s confidence 
in the Ombudsman. If directly overseen or challenged in her 
decision-making by a government-dominated Legislative 
committee, we believe the Ombudsman’s neutrality will be 
immediately and completely compromised. 


The Chair: Thank you very much, gentlemen. Any 
questions and/or comments? 


Mr Frank Miclash (Kenora): Mr Upshaw, thank you 
for your presentation. I certainly enjoyed it. 

I'd like to go back to page 3 where you talk about public 
hospitals and election of the boards, especially “with mem- 
bership split equally between staff and the community.” As 
a former member of a hospital board, I take a look at that 
makeup and try to think of where you would fit in the 
executive director and the management staff of that par- 
ticular institution, knowing that they are ultimately respon- 
sible for the decisions made. If half of your board is made 
up of staff and half representation from the community, 
where would they fit in? 


Mr Upshaw: I would suggest that the way we do 
business today is through what we call partnership, and to 
me there’s no problem in having a proper blend from the 
administrative side and from the staff side on a community 
board. 

Mr Miclash: So you’re suggesting that the split in 


terms of staff would be a split between administration and 
general staff? 

Mr Upshaw: Yes. 
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Mr Gary Carr (Oakville South): I’m sorry I missed 
some of your presentation. Mr Murdoch, who usually sits 
in this committee, called in and is sick today, so I’m just 
filling in. But I did get the chance to read a little as we 
were going along. 

My question is with regard to the ultimate authority 
over the Ombudsman’s office. As you know, the big prob- 
lem we’ve got is the delicate balance: How do you have an 
arm’s length relationship with some form of account- 
ability? How do you see that happening? As you know, the 
accountability with governments is that at the end of the 
day they have to be re-elected and the people can judge. 

When you’re giving, as I read this, more power to the 
Ombudsman, how do you see the checks and balances? 
Let me just throw this up to you: If we have somebody in 
there, a hypothetical case, who isn’t doing a good job and 
has overstepped powers or whatever, what would the pro- 
cedures be for correcting that situation? 


Mr Upshaw: Let me respond by using an example 
we’ ve been reading about recently in the newspapers with 


respect to the sexual harassment cases around the prov- 
ince. As these cases start to be exposed, more and more 
women who have been exposed to sexual harassment are 
coming out and speaking up. When asked why they hadn’t 
come out in the past, it was because they feared the sys- 
tem. They need to have that feeling that they can make a 
legitimate complaint in strict confidence. 

What we’re saying is that arm’s length will give people 
who have complaints the confidence to go to the Ombuds- 
man’s office and make those complaints without fear of 
retaliation, given the Legislative process that rules the Om- 
budsman. That should never be the case. 

I can give you another example. I can recall in a hospi- 
tal where I worked that we had a staff nurse who was 
responsible for the staff, and the administrator insisted that 
that health nurse turn over confidential records to the ad- 
ministrator. The nurse refused and was terminated. The 
confidence of the staff in confiding in that employee nurse 
meant a lot. Staff will not confide if they have any concerns 
in terms of any repercussions that might come from it. So 
arm’s length is the only way, in our opinion, to ensure 
people’s confidence in going and exposing things. 

Mr George Mammoliti (Yorkview): It’s nice seeing 
you again, sir. It’s nice seeing you, Tim, as well. Tim and I 
go back a long way; we both came out of the Ministry of 
Housing. 

I agree in terms of the change of name. I’m not too 
happy with “Ombudsman” either, and I think we’ve got to 
do something about that; I agree with you on that point. 

Where I disagree is the expansion. I don’t agree that at 
this point we should be looking at including children’s aid 
societies, for instance. I'll tell you why before I ask you 
the question. I don’t agree, because there are a lot of prob- 
lems that come out of the office, there are a lot of internal 
problems within the office, there are a lot of communica- 
tion problems within that office. That has been made very 
clear to this committee. 

Shouldn’t we address those concerns first and try to fix 
any of the problems that exist within the office as it is now 
before we expand the role of the Ombudsman? I don’t 
believe we can do it at the same time. Shouldn’t we fix 
what’s there first before we expand it? 


Mr Upshaw: Maybe if you had expanded the Ombuds- 
man’s role years ago you wouldn’t have the problem you 
have now. It’s not a case of going in there now and trying 
to do a patchwork job. What you have to consider is, why 
weren't the problems brought forward much sooner? By 
expanding the role of the Ombudsman’s office, then 
maybe those problems would have come forward and by 
now they would have been fixed. 


Mr Mammoliti: The point is that there’s a problem 
there now. This is the first time I’ve been a politician, this 
term of office anyway, and I think that for the most part the 
people who sit on this committee have sat on this commit- 
tee for the first time. So to answer questions in terms of 
why it hasn’t happened in the past I think at this point is 
irrelevant. I think we’ve got to look to the future. I think 
this committee’s done a pretty good job in terms of look- 
ing at the problem and seeing what we should be doing in 
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terms of recommendations to the Legislature. I don’t be- 
lieve one of those recommendations should be expansion— 
yet; I think it might come later on. The reason is that there 
are just too many problems within that office right now. 


Mr Upshaw: Because I probably deal with a lot of 
those problems a lot more than other people, I say to you 
that if you extend the Ombudsman’s role, people would 
come forward, and that coming forward would assist us in 
solving those problems. 

I don’t think it’s relevant to say that what happened in 
the past happened in the past. That’s not the point. The 
point is that the people who provide that service, which is 
an extremely essential service, should have the same op- 
portunity as anybody else to come forward with com- 
plaints about areas that they feel jeopardize their 
responsibility in looking after these children. They should 
have that opportunity like anybody else. 


Mr Tim Little: I was just going to add briefly to Mr 
Upshaw’s comment. In reviewing the history of the com- 
mittee, it seems that there have been very few opportuni- 
ties for a review of the act or the standing orders. In 1990, 
an act to make some amendments died. It seems as though 
there are very few opportunities to make changes, with the 
realities of the legislative procedure, and to make a piece- 
meal change now would put many other important reforms, 
perhaps, on a back burner. It looks like your review is 
quite comprehensive, and if there are progressive changes 
to be made, grasp the opportunity to do so. 


Mr Mammoliti: It could be a nightmare. 


Mr Little: I would imagine that your recommenda- 
tions would want to be as comprehensive as possible in the 
sense that, as we’ve suggested, don’t make the expansion 
without ensuring and advocating that the appropriate finan- 
cial resources are there. So if there’s going to be expanded 
jurisdiction, then staff and budget and provisions to make 
sure it’s effective would also be critical. Again, the reason 
for our caution there is that we’ve seen too often services 
undermined by a lack of resources. Your own experience 
might suggest that too. 

Mr David Ramsay (Timiskaming): Mr Upshaw, in 
defence of all the members of this committee, I just 
wanted to refute something you said in your second para- 
graph under accountability, “An Accountable Office, Free 
From Political Expediency,” when you said that we have 
circumvented the confidentiality provisions of the act in 
requesting file details from the Ombudsman. 

We have not done anything in this committee that com- 
mittees before us have not done in trying to address con- 
cerns that the public bring before this committee about how 
effectively a complainant’s case has been investigated. In 
some cases, cases are outstanding to resolution two to 
three years, and what we ask for is details as to the process 
that the case has moved along, to ensure for us and for the 
people of Ontario that the Office of the Ombudsman is 
working effectively on behalf of the people of Ontario. 

I guess the question here is, who watches the watch- 
dog? The ombudsperson has a budget of $9.5 million and 
is accountable to the taxpayers of Ontario. This committee 


believes it’s our mandate to make sure that office is ac- 
countable to the taxpayers of Ontario. 
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Mr Upshaw: Once again, the people who must use 
the services of the Ombudsman’s office must have a sense 
when they come forth that it’s confidential. If they feel 
there’s a possibility—especially the people I represent. 
You might say people in the Legislature are their bosses, 
yet they’re coming forward with information that they 
could be punished for if it got out. If by going to the 
Ombudsman and making a declaration to the Ombudsman, 
then the file was going to end up in the hands of a legisla- 
tive committee, which could be considered their boss, that 
could be detrimental. 


Mr Ramsay: I agree totally with that. I think every 
member of this committee agrees with that. The only time 
we get involved is when the complainant comes to us as a 
committee and writes the committee through the Chair or 
the clerk to say: “I would like you to look at my file. I 
would like you to investigate the file that the Ombudsman 
has in regard to my complaint, because I am unhappy that 
it’s taken 18 months’’—or two years, three years—‘‘to inves- 
tigate my complaint, without resolution.” 

We don’t go on some sort of witchhunt and say, “Gee, 
let’s take a look at some file.”’ As a matter of fact, we don’t 
even know what complaints are there until a complainant 
comes to us and says, “I am not happy with the way the 
Office of the Ombudsman has concluded my case,” or, 
“There is the lack of progress on my case.” That’s the only 
time we get involved, and only if the complainant wants us 
to get involved in some of the details do we do that. But I 
agree with you that there has to be total respect for the 
privacy of the workings of all the cases of the Office of the 
Ombudsman. 


The Chair: Just to further what Mr Ramsay said for a 
point of clarification, even when a file comes before us, the 
name does not come before us. It’s usually given a letter 
connotation, like Mr M or whatever, so we don’t know the 
identity of the person. 

Are there any further questions and/or comments? 


Ms Margaret H. Harrington (Niagara Falls): Just a 
clarification on your statement here about public hospitals: 
You say, I think quite clearly, that if there’s election of 
hospital boards, these would provide a range of ombudsmen 
for hospital clients—that is, an elected board—whereas you 
say then, in the absence of direct elections for hospital 
boards, the participation of the Ombudsman would be par- 
ticularly welcomed. I just wonder if you could clarify that. 
You’re saying that if changes are made so that there is an 
elected board, you would not see the Ombudsman involved? 


Mr Little: No. I think a clarification is appropriate 
there. We are saying that where a service is a provincial 
service, where it’s funded by the province and is a manda- 
tory service, and with health care taking up the portion of 
the provincial budget that it does, the Ombudsman’s juris- 
diction is appropriate, and that it’s especially so in the 
absence of those other ombudsmen who would be there if 
there were elected boards. But in the absence of that kind 
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of democratic representation for the public at hospitals, 
then the Ombudsman’s jurisdiction is particularly wel- 
come. 


Mr Mammoliti: It may be off the wall, but that’s just 
the type of guy I am. You’re an expert, of course, in the 
field of grievance procedures and employee relations. You 
realize that the Ombudsman’s office is not unionized. Do 
you think they should be? Do you think it would pose a 
problem within that office if the employees were able to 
unionize? Do you think that would pose some sort of prob- 
lem in the relationship between the Ombudsman and the 
employees, or perhaps the office and ministries? 


Mr Upshaw: I don’t see that as a problem if they 
were unionized. I can draw your attention to a program 
called employee assistance program, where everything in 
that program is confidential, yet it’s members going to 
members in confidence to talk about a problem they have. 
It’s probably the most progressive joint venture that this 
government and our union have working together, and 
that’s the employee assistance program. The people in- 
volved are management and bargaining unit people. I see 
no problem if the employees in the Ombudsman’s depart- 
ment were organized. I don’t see any conflict. 

Mr Mammoliti: I’ve told you that in my opinion any- 
way there’s a problem with communication within the office. 
Do you think that would improve communication between 
employees and the Ombudsman? 


Mr Upshaw: It depends on the type of problem. 
When you say “problem with communication,” that could 
mean almost anything. It could be a problem, but if they 
were unionized, maybe I could go in and straighten it out. 
For now, I can’t. Or maybe one one of our experts in 
labour-management relations could go in and straighten it 
out if they were organized. 


The Chair: Mr Upshaw, Mr Little, I want to thank 
you for taking the time out of what I know is your busy 
schedule to appear before us this morning. 


ONTARIO HOSPITAL ASSOCIATION 


The Chair: The next group presenting is the Ontario 
Hospital Association. Good morning and welcome. Thank 
you for coming. You have as much time as I think you 
need to read your brief this morning, and I hope you’ll 
leave some time for questions and/or comments from the 
members of the committee. When you’re comfortable, can 
you please begin. There’s water there. As you begin, can 
you both please state your name for the record, as I have 
not done so yet. Begin when you’re ready. 


Mr Dennis Timbrell: Thank you, Mr Chairman and 
members of the committee. My name is Dennis Timbrell. I’m 
the president of the Ontario Hospital Association. Joining 
me today for this presentation is Carolyn Shushelski. 
Carolyn is senior legal counsel for the Ontario Hospital 
Association. 

I will, with your indulgence, read into the record a 
statement that summarizes our brief which is, notwith- 
standing your generous offer of unlimited time, far too 
long to read in its entirety, which will then leave, one 
hopes, more than ample time for discussion. We appreciate 


this opportunity to speak to the committee today as part of 
the process of the review of the Ombudsman Act. 

The Ontario Hospital Association is the collective 
voice of Ontario’s 223 public hospitals. The association 
represents their needs and views to government, to outside 
organizations and to the public at large. 

It is for this reason that we focus today particularly on 
One question, namely, whether the jurisdiction of the Om- 
budsman should be expanded to include public hospitals. 
We appreciate that this is only one of the issues brought 
forward in the recommendations of the committee’s 1991 
report, calling for a comprehensive review of both the act 
and the Office of the Ombudsman. 

The current role of the Office of the Ombudsman is to 
investigate recommendations, decisions and actions or 
omissions in the administration of governmental organiza- 
tions that affect individuals or groups. 

Ontario’s public hospitals are not governmental organi- 
zations, and it is the considered opinion of the OHA that they 
should remain outside the jurisdiction of the Ombudsman. 

As I’ve said, there are 223 public hospitals in Ontario. 
The majority of these hospitals are independent corpora- 
tions, incorporated as not-for-profit organizations under 
part II of the Corporations Act. 
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Each and every public hospital in Ontario is governed 
and managed by a board of directors elected primarily from 
the corporate membership, in accordance with the hospi- 
tal’s bylaws. The board is responsible for setting policies, 
while day-to-day operational management is delegated to a 
salaried administrator or chief executive officer. Directors 
serve on a voluntary basis and are directly or indirectly 
accountable to the Minister of Health, the corporation and 
the community. 

Ownership is a function of the hospital corporation, 
which is comprised of members of the community, who 
usually pay a small membership fee or annual dues. 

The issue of overview and jurisdiction, which is central 
to the present comprehensive review of the Ombudsman 
Act, is an important one for hospitals. There are in fact 
numerous statutes which provide for the investigation and 
review of a public hospital, including 22 listed in our full 
brief. Most notable, of course, among these statutes is the 
Public Hospitals Act. 

The concurrent review of the Public Hospitals Act this 
year has been an effort to balance the ownership of public 
hospitals with enhanced openness and accountability of 
hospital boards. Under the Public Hospitals Act, the Lieu- 
tenant Governor in Council may appoint one or more persons 
to investigate and to report on the quality of management 
and administration of a hospital and the quality of the care 
and treatment that patients receive in a hospital. 

If the results of such an investigation are disturbing, a 
hospital supervisor may be appointed to act in the best 
interests of the public, providing advice and guidance to the 
hospital’s board and administration. This could focus on im- 
proving the quality of the management and administration of 
the hospital and/or the care and treatment of patients. 

I would like to mention briefly the considerable review, 
complaint and approval procedures to which hospitals are 
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already subject as part of existing governance and manage- 
ment arrangements. Our written submission covers this in 
detail, and I commend it to you for your attention. 

First and foremost, health professionals are committed 
to the provision of safe and effective care, in recognition 
and respect of individual needs and rights. Most hospitals 
have mechanisms for dealing with patient complaints. 
Some hospitals have gone so far as to implement a patient 
representative program, designating a person to act as in- 
termediary between the patient and the hospital when 
needed as a quality assurance measure. 

Beyond investigations under the authority of legislation, 
hospitals participate in a voluntary accreditation process 
through the Canadian Council on Health Facilities Accredita- 
tion. This program involves completing an extensive ques- 
tionnaire and an onsite inspection by a team of independent 
surveyors. The resulting accreditation certificate is posted in 
public view, and the findings which accompany it provide the 
board of directors and staff with an assessment of the hospi- 
tal’s performance, including strengths and weaknesses. 

In addition to statutes which provide various mecha- 
nisms for inspection of a hospital, there are also eight dif- 
ferent methods by which members of the public can bring 
complaints against a hospital. Our written submission in- 
cludes a brief description of these eight methods, but I 
would like to highlight two of the most common types. 

First, perhaps the most frequent method of bringing a 
complaint against an institution and/or a health profes- 
sional is through the legal system. Any person who be- 
lieves that he or she has suffered injury or loss as a result 
of negligence can seek redress through the court system. 

There are psychiatric facilities within 70 of the 223 
public hospitals and there are also 10 psychiatric hospitals 
in the province. Both fall under the Mental Health Act, 
which contains extensive safeguards for patients and their 
rights. However, only the psychiatric hospitals are owned and 
operated by the crown, making them governmental institu- 
tions that do fall under the jurisdiction of the Ombudsman 
Act. The question, then, is whether that jurisdiction should 
be expanded. 

Other channels for complaints about professional con- 
duct include the Health Disciplines Act and the regulated 
health professions legislation. These provide avenues for 
complaints either to existing professional regulatory bodies or 
to those that will be established under the Regulated Health 
Professions Act, which is expected to become law shortly. 

While this complaint mechanism will apply to specific 
actions of health professionals, the complaint could certainly 
apply to an incident that took place in a hospital setting. 

Patients are not the only ones who can bring com- 
plaints against a hospital. Employees have a variety of 
mechanisms for taking action, ranging from grievances to 
legal actions or complaints under the Human Rights Code. 
The Occupational Health and Safety Act requires hospitals 
to have joint health and safety committees and provides 
unrestricted access to hospital premises for Ministry of 
Labour inspectors. Other legislative initiatives include pro- 
posed amendments to the Pay Equity Act and the proposed 
Employment Equity Act, which will provide additional 
avenues for employees to pursue recourse for perceived 


wrongdoings in certain circumstances. Members of the 
medical staff, health professionals to whom the hospital 
board has granted certain privileges for their practice, also 
have opportunities to bring complaints against the hospital 
through means identified more fully in our written brief. 

As you will know, the standing committee on admini- 
stration of justice has just completed a clause-by-clause 
review of the package of legislation concerning advocacy, 
consent to treatment and substitute decision-making, and 
the purpose of this legislation is to provide enhanced pro- 
tection for the rights of patients. 

As you can see from this brief outline, hospitals are 
already subject to a great deal of review and scrutiny, 
which brings us back to the question of whether or not 
hospitals should be subject to the authority of the Ombuds- 
man Act. While acknowledging the rationale of the act, 
namely, public concerns about government administration, 
we believe that hospitals are outside that mandate. Further- 
more, it is the view of the OHA that the many existing 
avenues for complaints from the public, patients, employ- 
ees and medical staff make it redundant for hospitals to be 
considered to be subject to the Ombudsman Act. 


The Chair: Thank you very much for that fine pres- 
entation. Questions and or comments? 


Ms Harrington: I have a couple of questions. First of 
all, welcome back to this building. 


Mr Timbrell: Thank you. It looks familiar. 


Ms Harrington: On page 7, you mention that the 
accreditation process is voluntary. Are there hospitals that 
do not take part in this accreditation process? 


Mr Timbrell: None that I’m aware of at this time. 
There have been some concerns expressed in recent years 
about the costs involved in preparing for and going 
through the process, because it’s a very, very exhaustive 
process, but at this stage, I’m not aware of any that have 
pulled out of that. 


Ms Harrington: So it is pretty well a blanket— 


Mr Timbrell: I might add, by the way, that the Cana- 
dian Council on Health Facilities Accreditation made a 
decision within the last year or two to consider granting a 
four-year accreditation. Until now, if you were accredited, 
you got a three-, two- or one-year accreditation; most hos- 
pitals have three-year certificates. For the first time any- 
where in Canada, a hospital in Ontario was granted a 
four-year accreditation about a month ago, and that’s the 
Mount Sinai Hospital, only minutes away from where 
we’ re sitting. 

Ms Harrington: That would certainly cut down some 
of the costs of administering that program. 


Mr Timbrell: If you’d had a chance to sit in on some 
of the sessions at our recent convention, I can tell you that 
everybody in the system has refocused all their efforts on 
quality issues, particularly in light of the fiscal environ- 
ment in which we’re operating. Whether it’s the board or 
the medical advisory committees or other standing com- 
mittees of the board, everyone has focused almost single- 
mindedly on the issue of the maintenance of quality, and 
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how to maintain or enhance quality in the light of dimin- 
ished fiscal resources. 


Ms Harrington: It certainly is an important consid- 
eration. 


Mr Timbrell: Yes, it is. 


Ms Harrington: You also mentioned that directors who 
serve on a voluntary basis on a hospital board are directly 
or indirectly accountable to the Minister of Health. From 
that, you go into some detail about the different interactions 
between the ministry and the actual care provided. In that 
direct or indirect accountability to the minister, is there any 
way in which the minister could remove a board member 
or a board and say “This was not appropriate’? 


Mr Timbrell: Under amendments I introduced in 1981, 
the minister does have the authority to send inspectors in—I 
alluded to that in the presentation—and, depending on the 
results of the inspectors’ report, to put in a supervisor. That 
arose out of a situation at the Toronto East General Hospital 
in 1981. So the minister does have the authority to move 
directly into a hospital. 

What the minister does regularly is that each year a 
number of hospitals are subjected to what are called oper- 
ational reviews, which involve independent consultants, or 
they might involve teams of people drawn from other hos- 
pitals. In that regard, more and more turn to our associa- 
tion to assist them. 

The purpose of those reviews is to either zero in on a 
particular program where there are problems—it might be 
to do with overruns in spending or it might be concerns 
about the relationship of one hospital’s dialysis program, 
for example, to the regional issues, and that may have got 
to the point where they want some outside advice—or it 
may be an overall review. Those reports then form the 
basis of the measures which the government then pursues 
with the hospital. 
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The most recent example I would cite would be at 
Huntsville. There was an operational review carried out. 
The government is working through, with the board, the 
development of corrective measures and actions in re- 
sponse to the issues highlighted by the person who con- 
ducted that review for them. 

Ms Harrington: Just in closing, I’d like to mention 
that in certain regions, obviously, we’re going through that 
process of trying to work together with other hospitals in 
the area to consolidate services. That’s a very important 
process. I represent the city of Niagara Falls, and we have 
an excellent hospital operation there. 

Mr Timbrell: In fact, are you not a former member of 
the board? 

Ms Harrington: Yes. How did you know? 


Mr Timbrell: You'd be amazed what I know. 

That’s a good example. The district health council is 
meeting today, as a matter of fact, with the hospitals in 
Niagara. They’ ve developed their own package of propos- 
als, which we’re going to review later today and, hope- 
fully, later this week with the ministry, on how to deal with 
the operational planning process so it doesn’t become 


overbureaucratized and cumbersome for the health coun- 
cils and the hospitals. 

Ms Harrington: Also, a week ago the district health 
council met with all the local area MPPs to explain hos- 
pital workings. 

Mr Timbrell: Yes, I was aware of that. 

Ms Harrington: We appreciate the contact. 


Mr Miclash: Just a statement. Dennis, I thank you for 
your presentation. You’re speaking to a good number of 
former board members on this committee, actually, and I 
don’t think we have to be convinced of the number of 
avenues that are open to both employees and people mak- 
ing use of services in the hospital. I think you’ve just put it 
very precisely and directly as to the number of services 
available, and I thank you for that. 

Mr Timbrell: Thank you. 

Mr Ramsay: Welcome, Mr Timbrell; nice to see you 
again. You’re around a lot, keeping all of us from all the 
parties informed on the doings of the Ontario Hospital 
Association, and we certainly appreciate that information. 

From the presentation you gave today, to me it’s very 
obvious that hospitals in Ontario are very well regulated; 
one may Say overregulated. But certainly hospitals have to 
be consistent to the various acts and regulations that are 
applied to them. It’s very rigid in Ontario, and I think from 
that we derive very good service . 

I’m not one to suggest that we should be expanding the 
Ombudsman’s jurisdiction in Ontario. If there were a need 
for some sort of overseer for the hospitals, I would suggest 
that it should not come from the Ombudsman of Ontario, 
but someday, if the Ontario Hospital Association felt it 
necessary, maybe it would establish its own Ombudsman 
or something like that, sort of like what newspapers do etc. 
But I certainly would not propose that we expand the man- 
date of the Ombudsman of Ontario, who I feel really has 
the jurisdiction to look at direct government goings-on, 
and that’s the person the people of Ontario go to. 

I was wondering if it would be possible for you to put 
on a past hat of yours to maybe give us some insight. As 
we all know, you were in government, and my recollection 
is that you were in government specifically at the time when 
the act we’re reviewing today was brought into being. I 
would really appreciate getting any insights you have about 
the birth of this act and any recommendations you might 
have for us as a private citizen, but one who has some knowl- 
edge of how this all came into being in the first place. 

Mr Timbrell: You’re quite correct: I was at the cabinet 
table when this was discussed in the mid-1970s and when 
we put it through the House. This followed a complete 
review of the overall government organization known as 
the the COGP, committee on government productivity, 
which Jim Fleck headed up on behalf of the government. 
Having reorganized the government in the late 1960s, 
early 1970s, the period I’m referring to, as you appreciate, 
the size of the government and the scope of the govern- 
ment was growing quite remarkably every year. 

My first year in cabinet, for example, in 1974, the pro- 
vincial budget included a 25% increase in government 
spending, which embraced the introduction of a whole 
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host of new programs including the drug benefit program, 
for example, which was introduced in that budget. 

We were conscious, talking with people like Alan 
Borovoy and others from not just the civil libertarian 
groups but other consumer groups, that as the government 
presence in the province and its impact on the lives and 
livelihoods of individual citizens was growing, there 
needed to be some independent buffer, if you will, arbiter, 
to call us up short where that was appropriate. 

In the design of the legislation of the program, it was 
never intended that the Ombudsman would become a one- 
person legislature, so independent of the elected repre- 
sentatives that that person could ignore the wishes of the 
Legislature or act in a way or manner which in itself might 
be offensive to due process, natural justice, whatever. 
That’s why this committee was struck. That’s why it was 
envisaged in the beginning that ministers would have to 
come to the committee on occasion to justify why they had 
not accepted the recommendations and what they had done 
instead of or in spite of the Ombudsman’s recommendations. 
But equally, it was intended all along that the Ombudsman 
would be accountable to the Assembly, because the Om- 
budsman is appointed by the Assembly, under the terms of 
that legislation, through this committee. 

Mr Ramsay: I think what we’re really trying to grap- 
ple with here too is the appearance of the two conflicting 
principles of independence and accountability, and how we 
marry the two. I think that’s what we’re grappling with, 
and how I would see sorting those principles out is that we 
obviously must have respect for the independence of 
decision-making in regard to the Office of the Ombuds- 
man. At the same time, I think there has to be account- 
ability of financial management and also of process, to 
make sure that for all that money—the $9.5 million that’s 
spent every year by that office—the people of Ontario are 
receiving good value. I just wonder if you’d have any 
comments on balancing those two principles. 


Mr Timbrell: Well, there is one more important prin- 
ciple and it’s why the legislation was structured the way it 
was; that is, that Parliament is all powerful. It was never 
even envisaged, never even considered, that the Ombuds- 
man would be appointed by order in council or some other 
administrative fiat of the executive council. The legislation 
is very clear that the Ombudsman is a servant of the Assem- 
bly and therefore a servant of every member of the Assembly 
and therefore a servant of every citizen of the province, and 
therefore must be accountable to the Assembly. That one 
principle, the supremacy of Parliament, must never be lost 
sight of. 

Mr Mammoliti: If you don’t mind, I just want to 
mention the acts, once more for the record, that pertain to 
hospitals and that hospitals are regulated under. The Cor- 
porations Act you’ ve mentioned, the Public Hospitals Act, 
the Mental Health Act, the Human Rights Code, the Health 
Disciplines Act, the Occupational Health and Safety Act, 
the Pay Equity Act, the Employment Equity Act. Which 
would supersede which, and, if we brought in the Ombuds- 
man Act, would that supersede all of them? 


I agree with Mr Ramsay. I think the employees and the 
people who work in hospitals have got to at present ac- 
count for everything they do and every decision they 
make. There’s got to be forms filled out and there’s got to 
be questions asked. At present, when I talk to nurses and 
when I talk to some doctors and when I talk to even the 
clerks in lobbies, they’re always having to worry about 
these things. 

I just wanted to put on the record that I agree, that I 
don’t think we should be expanding, that you’re already 
accountable for so many things and decisions that you 
make every day and that I agree with you. That’s the com- 
ment I wanted to make, Mr Chair. 

1110 

Mr Timbrell: I appreciate that. I might say that in the 
course of this day, the hospitals of Ontario will probably 
see and serve over 100,000 people. There are perhaps 
35,000 to 40,000 who are in hospital beds today and that 
many more again who will come through outpatient clin- 
ics, emergency departments, visits to physicians whose of- 
fices are located in the building. Everybody involved in the 
hospitals understands very well just the sheer magnitude of 
the responsibilities which they carry for dealing with that 
many people on a daily basis. 

Mr Carr: Thank you very much for your presenta- 
tion, Dennis. I want to say right off the bat that the ques- 
tion I’ve got may sound political but I don’t mean it to be, 
particularly for the other side. 


Mr Timbrell: I’m apolitical myself. 


Mr Carr: The funding issues we face would be there 
whether the Conservatives were in, or the Liberals or so 
on. In part of my riding, Burlington, Joseph Brant Hospital 
is facing some major problems, and I think from the aver- 
age person’s standpoint, there is more chance that he or 
she won’t have the services there when they’re needed in 
our hospitals because of funding issues than it is because 
the hospitals aren’t being run properly or the quality of 
care isn’t there. 

As we sit here today, would you say that to be a fair 
statement, that the real pressures don’t relate to the quality 
of our hospital management, or the nurses or the doctors or 
the workers, but that it really more than anything else is a 
funding issue that could threaten our hospital system? 


Mr Timbrell: Well, the big concern of any hospital is 
ensuring that the services the people of the community 
need are available when they need them. Now having said 
that, hospitals more and more recognize that the patterns 
established 25 or 30 years ago, where hospitals attempted 
to be all things to all people—those days are over. It more 
and more means that hospitals are having to look to ways 
to sort out their programs in relationship to the other hos- 
pitals in their area and, wherever possible, to acknowledge 
that they maybe have to give up doing certain things, so 
that another hospital in the region will do it, but that they 
may be able to take on a broader responsibility for other 
services; in other words, that there be movement of pro- 
grams and responsibility for them back and forth. 

That’s a little bit easier in a community like yours, 
where you have three hospitals within half an hour of one 
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another. Not quite so easy in Kenora, where it’s a two- or 
two-and-a-half-hour drive to the next hospital, in Fort 
Frances or in Dryden or whatever. 

We have, I think, acquitted ourselves within the hospi- 
tal system extremely well in this last year in that, with a 
relatively small increase in funding, the hospitals of On- 
tario, the boards and the administration, working with their 
unions, working with staff, working with the professions, 
have mounted a monumental effort to maintain the quality 
in the face of reduced funding. 

But there’s no question that we’re looking to next year 
with some apprehension. We have a promise of a 2% in- 
crease in funding and, I have to tell you, we’re banking on 
that promise. We are banking on that promise and we’ve 
given the government our commitment that we will live 
with that, whatever happens with arbitration awards and 
other cost increases. If that were to be taken away, then 
yes, it will throw 223 boards, 223 management groups, 
223 communities back to the drawing board, and the con- 
cern about access to needed services will be heightened. 


Mr Carr: Some people would lead us to believe that 
if you just had the Ombudsman identifying the problems, 
everything would go away. I don’t believe that’s the case. I 
think the boards, the Ministry of Health, know what the 
problems are, and that it really comes down to a case of 
the whole funding and the economic issues. 

But specifically on something you mentioned, you said 
there are some stats on operational reviews. Maybe you 
could give us some idea of the numbers that were recorded 
last year and what the reasons were. In other words—and I 
know it’s probably difficult to do in a short space of 
time—were the problems related to bad management on 
the boards’ parts, as they may be in some of them? Is it 
staffing issues, not having enough people? Of those stats 
on the operational reviews, maybe you could just tell us, 
ballpark, how many there were and what specifically they 
were about. 

Mr Timbrell: My recollection is a little vague, but my 
recollection is that in the last year there were perhaps 10 or 
12 ORs, as we call them, operational reviews, done. They 
did highlight, in some instances, issues pertaining to com- 
munication within facilities among the board and manage- 
ment and staff. In some instances they highlighted some 
concerns about the way certain programs or departments 
are organized, and some of that had to do with just straight 
management issues and in other instances had to do with 
the relationship of a program to similar programs within 
the region, the kinds of things I was alluding to when I 
answered your question about Joe Brant. But in none of 
those operational reviews did—well, sorry, I shouldn’t say 
none. There was one. 

Mr Carr: Big one. 

Mr Timbrell: One beaut at St Michael’s Hospital— 

Mr Carr: Yes, which everybody refers to. 

Mr Timbrell: —which I guess I put in a different 
category from the other operational reviews. That one cer- 
tainly did highlight some major concerns that everybody in 
the industry has certainly taken to heart, about the role of 
the boards, the communication with management, the role 


of the ministry. That review, in fact, found fault with every- 
body, from the ministry to the board, to the administration, 
to the owners of the hospital, and it was one of those cases 
that will, I think, go down in the history of the evolution of 
our system in Ontario as a very significant development, 
one from which everybody has learned to improve. 


Mr Carr: I agree, and what happens with the cases 
like that, of the 223 operating, one has a major problem 
and we turn around and try to change things based on that. 

Some would say, ““Well, if we just had the Ombudsman, 
we could have prevented that one earlier.” I don’t believe 
that is the case. I honestly believe that the procedures in 
place right now—and this is giving credit to the ministry. 
The Ministry of Health does a good job in its function of 
monitoring hospitals. Would you agree that the ministry 
does do a reasonably good job in terms of its responsibility 
of overseeing what happens at our hospitals? 


Mr Timbrell: I do. I think it could be better, and in 
that regard the ministry and we at the OHA have now 
launched a joint initiative called the joint policy and plan- 
ning committee, or JPPC, which is a body through which 
we are collaborating in the development of policies and 
directives to hospitals. That should, if anything, make hos- 
pitals and the ministry much stronger partners than they’ ve 
been in the past. 

Mr Carr: The problem you’ve got with this is you’ ve 
got an Ombudsman’s office that is dealing with different 
problems. As I get approached by whether it’s hospitals or 
individuals or doctors or nurses, they’re talking about 
some of the problems in the health care. It is very technical 
and very difficult when they come up and tell you what 
some of the problems are. What I see is, one of the major 
concerns with the Ombudsman’s office is that it’s taking 
such a broad issue that the people who really can take a 
look at what the problems are are the people who do it in 
the Ministry of Health, because it is very specialized in 
looking at it. 

I guess one of the big concerns, the way some people 
see the Ombudsman, is, this is the person who is the court 
of last resort, who can oversee everything if the ministries, 
whatever they are, aren’t performing, if the legislatures 
aren’t performing. What would you like to see as the final 
decision? Would it be the Ministry of Health over hospitals, 
or is there some role that the Ombudsman could play? 
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Mr Timbrell: I don’t see any role for the Ombuds- 
man. It’s clear in the legislation that the ultimate responsi- 
bility rests with the minister for the direction of the health 
care system of the province. 

You must understand too that, as I pointed out in my 
statement, hospitals are not crown-owned assets. That only 
happens in New Brunswick now. They are owned by the 
community, perhaps by a religious order, perhaps by a 
civic body such as in Ottawa, North Bay, Sarnia, else- 
where, or, if not, then by a not-for-profit body incorporated 
under the Corporations Act for the purposes of, initially, 
the development and then the operation of a hospital. 

It is, if you will, a form of a purchase and sale of 
services. The government said years ago, ““We’re going to 
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fund these services, and we’re going to buy them from you 
in these 223 hospitals.” Over the years that has evolved 
into, sometimes, concerns about the way the services were 
provided. You know, “That isn’t what we meant to buy,” or 
“That isn’t the way we meant to have it delivered.” That’s 
become a very complicated science in itself: How to re- 
view the operations of hospitals and make sure that you’re 
getting value for money and that what’s being done in one 
hospital is appropriate relative to the other hospitals in the 
whole system. 

In fact, I meant to point out, partly in answer to a 
question Mr Ramsay asked when he suggested maybe the 
OHA would eventually set up some kind of a monitoring 
body, when the government of Ontario, 35 years ago, de- 
cided to establish a hospital insurance plan, the OHA set it 
up for them. We seconded over 200 staff to the provincial 
government, sold them land and a building in which to 
establish the Hospital Services Commission, and the first 
head of the Hospital Services Commission had previously 
been—no, that’s not true; the second head—a president of 
the OHA. We’ve been deeply involved as an association 
and as individuals members in the evolution of the system, 
but clearly, on the understanding that we are providing a 
service on a not-for-profit basis that the government is 
buying from us. 

Mr Carr: One last question. This one might not be 
fair because it sort of goes outside your responsibilities 
with the Ontario Hospital Association, but everybody 
knows that you do have a background. I agree with you 
that the ultimate authority should be with the elected offi- 
cials. As you know, we’ ve been in a bit of a battle over that 
and trying to get the delicate balance. You may have fol- 
lowed it, because it has been in the newspapers. If you 
were in our position as legislator, knowing the circum- 
stances, what would you recommend we do with regard to 
the Ombudsman and this whole situation that we’re facing 
now. I don’t mean to put you on the spot— 


Mr Mammoliti: Put him on the spot. 


Mr Carr: —but as a former politician, I guess you’re 
used to it. 


Mr Timbrell: I was trying also to reference that point 
in my remarks earlier about how the legislation was origi- 
nally crafted and why it was crafted the way it was; that is, 
I would say to the Ombudsman, I would say to any other 
official: “Parliament is supreme. If Parliament, through 
one of its committees, wants to meet with you, wants to 
ask you questions, then you come and you answer.” 


Ms Christel Haeck (St Catharines-Brock): I’ve had 
a chance, as the discussions have gone on, to review your 
larger document. While it is longer, it is quite cogent, and I 
think would make it clear to all of us the range of restraints 
and constrictions and whatever that you function under. 
The legislation you’ ve listed at the back which controls the 
professions as well as the hospitals I think is quite illumi- 
nating, the depth and breadth of it. 

Having said that, however, I have in my role as MPP 
run into a constituent who was seriously distressed; in fact, 
was seriously considering suing two medical institutions 
within the peninsula regarding care. 


Mr Timbrell: Is that medical institutions or hospitals? 


Ms Haeck: Both of them are hospitals. In fact, the 
constituent after some thought decided not to. 

On page 14 of your larger document you refer to the 
possibility of legal action, which I think we are all clear 
would be fairly expensive for most individuals. Then on 
page 18 you talk about the public relations and patient 
representative programs and some of the guidelines under 
which these particular programs may be set up. 

They mirror some of the kinds of issues which the 
Ombudsman does investigate, things like: “to facilitate the 
complaint resolution process;” “to interpret hospital poli- 
cies and procedures and to direct patients to appropriate 
services and resources.” In my time on this committee, 
we’ ve had a chance to listen to Justice Morand, who was a 
former Ombudsman. One of the comments he made is that 
members of the public who tend to come to the Ombuds- 
man are not looking for justice, they’re looking for mercy. 
I thought that was also rather instructive, how he, as a 
former Ombudsman, definitely viewed this as a court of 
last resort. 

The Ombudsman looks at timeliness, looks at whether 
there are policies and procedures to deal with complaints. 
Given the fact that even though you have these public 
relations programs available in hospitals, but that patients, 
patients who are not necessarily in good financial circum- 
stances, may feel at times that in some respects their par- 
ticular complaints aren’t being seen to in a timely fashion 
or that there may not be adequate procedures to deal with 
their particular complaints, would you see that this might 
be an area for the Ombudsman to play a role? 


Mr Timbrell: No, because the Ombudsman, with all 
due respect to the present incumbent, her predecessors and 
her successors, knows nothing about the practice of nursing, 
medicine, physiotherapy and on and on. The people within 
the hospital boards and the administration are either 
trained to deal with those issues or have taken the time and 
made the commitment to become involved as members of, 
first, the hospital corporations and the committees and, 
ultimately, the board, to educate themselves. 

I wish I could say that every hospital were doing this; 
they aren’t. In most cases, virtually every case, it wouldn’t 
be because they’re not conscious of this. In many cases, 
it’s the administrator who ends up doing this, it isn’t a staff 
person, because for budget reasons they simply can’t af- 
ford to have a person designated to do this and only this, 
so the CEO does it. 

I was reminded this morning of a CEO of a small-to- 
medium-sized hospital east of Toronto whose policy it is to 
take all correspondence from patients, good or bad, to the 
board. The board meets in an open session, although I 
suppose they’re careful to protect the anonymity of both 
the practitioners and the staff and the patients. 

As we’re reviewing with the government the provisions 
for the Public Hospitals Act, I think this is probably going 
to be one area, as quality assurance has been highlighted 
by both sides in the discussion as something that merits 
consideration as we look at the development of new legis- 
lation, where we may want to consider certain guidelines 
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that would be issued for all hospitals to follow. Again, 
you’ve got 4,000 hospital trustees who for the most part 
see themselves as ombudspeople, if you will, and that’s 
even more pronounced in smaller communities; I’m sure 
in Mrs Harrington’s case people knew she was on the 
board, and she probably heard about it from people at 
various times in her daily activities. I certainly hear that 
from people all the time, that they’re well known in the 
community as members of the board and therefore they get 
called on to advise and assist in redressing issues. But it’s 
an area that we properly should look at, with respect to the 
Public Hospitals Act, for guidelines. 
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Ms Haeck: By virtue of the fact that I’ve been involved 
in my community, I guess I’m a little more aware of who 
sits on my hospital boards. But as a private citizen, prior to 
about 12 years ago, for the most part I had no idea who 
was sitting on my public hospital boards. Realistically, in 
my riding I have four hospitals, and by virtue of my job these 
days I do encounter these folks on a more regular basis, but I 
would say the average citizen, John and Joan Q. Public, do 
not know who’s on their hospital board and, in fact, in most 
instances would probably just be dealing with the administra- 
tor in terms of dealing with whatever concern they may have. 

I have sat on a few boards myself, and I understand 
that we do end up trying to arbitrate or mediate various 
concerns, but I would suggest to you that the kind of re- 
view the Public Hospitals Act is undergoing, making the 
boards a bit more visible maybe in the community, to pro- 
vide access for the larger community to those boards and 
possibly expanding their role as far as arbitration and me- 
diation are concerned, I think is highly appropriate and 
important. 

My question about the role of the Ombudsman is one 
that this one constituent really made quite clear to me. The 
description of various administrators basically coming to 
him, as a senior citizen, begging him not to institute a legal 
suit was one that really was quite—well, it was a very 
negative image. I guess the other thing is that he does have 
enough money to do this, but he decided in the end that it 
wouldn’t serve any useful purpose. He had his health back 
and he was prepared to enjoy that. 

Mr Timbrell: I’m sure you realize that there are 
always at least two sides to every story, sometimes three. 

Ms Haeck: I understand that. But realizing that Niag- 
ara-on-the-Lake is made up of people who may not be as 
well heeled, what are the options if there aren’t the appro- 
priate mechanisms to deal with some of those complaints 
out there? 

Mr Timbrell: I’m sure you must have asked yourself 
the question that if you were to entertain the notion that 
you will expand the role of the Ombudsman to cover any- 
thing and everything funded by the provincial government, 
then it is also going to be looking at the Shaw Festival at 
some point. They’re also going to be looking at other cul- 
tural programs. Where do you draw the line? 


Ms Haeck: I understand your point. I guess it’s a gen- 
eral perception of the kind of gut-wrenching issues out 


there. Health is one that really hits everyone—not to suggest 
that the Shaw Festival isn’t an important cultural industry: 
As the representative from that area, I would say it keeps a 
lot of my constituents employed and definitely provides a 
great economic boon to the town of Niagara-on-the-Lake 
and the Niagara region. But health care really cuts across 
every community, and it is the thing that not only you 
heard about when you were an elected official but all of us 
hear about on a regular basis, and they’re usually very 
heart-rending situations. 

Mr Timbrell: We’re very conscious of that. You may 
know that, for example, at convention last week, the mem- 
bers present unanimously passed a resolution calling on 
our association to develop guidelines to help all hospitals 
to institute open board meetings, to remove any barriers, if 
they exist or where they exist, to membership in the hospital 
corporations, and to build on the existing base of account- 
ability and links of hospitals to the community, to strengthen 
that and to open the process. 

At the end of the day, though, if somebody has what 
they feel is a legitimate complaint and if they’ ve exhausted 
all the processes through administrators and others, and if 
they still decide that they want to pursue it either to the 
appropriate college—the college of nurses, the college of 
physicians, the college of midwifery, whatever it might 
be—or to the courts, then that of course is their right, and 
then other mechanisms kick in, including legal aid and 
other means of assisting those who are not in a position to 
personally afford to pursue their rights. 


Ms Haeck: I appreciate your comments, and while I 
understand some of the complaints out there, I personally 
wouldn’t support putting hospitals under the umbrella of 
the Ombudsman at this point. But I also feel I have to ask 
the question, because there is a concern out there among 
some constituents we’ve heard from, and I have a very 
tangible case from my office. 


Mr Timbrell: I suppose the two committees that most 
trustees rely on most heavily and for which there are lots 
of volunteers are the quality assurance committees of 
boards and the finance committees, because they recognize 
that they do go together. 


The Chair: Any further questions and/or comments? 
Seeing none, I want to thank you both for appearing before 
us this morning. I can only start to imagine how strenuous 
your schedule is, so I really do want to thank you for 
taking the time out. 

Mr Timbrell: A pleasure. Thank you. 

The Chair: Next week, November 11, this committee 
will not be meeting, as it is Remembrance Day. But the 
following Wednesday morning, November 18, at 10 am, 
we have appearing before us the Law Society of Upper 
Canada; at 10:30 the Ontario Public School Boards Asso- 
ciation, and at 11 am the Ontario Home Warranty Program. 

This committee now stands adjourned until November 
18. 


The committee adjourned at 1137. 
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STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday 18 November 1992 


The committee met at 1012 inroom 151. 


REVIEW OF OFFICE OF THE OMBUDSMAN 


The Vice-Chair (Ms Christel Haeck): Ladies and 
gentlemen, I think we will begin. Thank you, Law Society 
of Upper Canada, for being very timely on a bad-weather 
day. I hope that the members of your delegation will intro- 
duce themselves so that we will have a record of it for 
Hansard. I believe you, Mr Rock, are the treasurer or the 
president, if you would introduce your committee. 


LAW SOCIETY OF UPPER CANADA 


Mr Allan Rock: I'll be happy to. May I introduce 
myself. My name is Allan Rock. I’m a lawyer practising 
here in Toronto. It’s my privilege to serve as treasurer of 
the law society this year. “Treasurer” is the name of the 
position; it’s the president or chief executive officer of the 
law society. It’s an elected position. I’m elected by other 
benchers, whose role I’1l describe in a few moments. 

On my left is the undertreasurer, Donald Crosbie. The 
undertreasurer is a full-time staff position, the chief operat- 
ing officer of the law society. On my right is Paul Lamek, 
a lawyer practising here in Toronto, an elected bencher 
serving this year as chair of the legal education committee 
of the law society, and on his right is Richard Tinsley, 
who’s the secretary of the law society, again a full-time 
staff position. Don and Richard are the two senior staff 
people of the society. 

May I say at the outset how grateful we are to you, 
Madam Chair, and to the committee for this opportunity to 
speak to this matter which is of significance to the law 
society. We propose to address primarily, in the time allot- 
ted to us this morning, the question put in the letter from 
the committee this past July with respect to the prospect of 
extending the jurisdiction of the Ombudsman to include 
the law society, as, for example, that one might complain 
to the Ombudsman arising from the disposition of a disci- 
pline matter. 

I should point out that we have filed this morning with 
the committee a written submission which develops our posi- 
tion at greater length than time permits in the oral presenta- 
tion. I respectfully invite the committee’s attention to that 
written submission, which we have prepared in order to 
express our position in relation to the question the commit- 
tee’s put. 

May I begin by providing just an overview of our posi- 
tion before inviting any questions the committee has. If I 
may ask the committee to look at the last page of our 
written submission, page 22, we have there set out our 
conclusions. I’d like to make my brief oral presentation in 
reference to those conclusions, if I may, and begin by sug- 
gesting that the jurisdiction of the Ombudsman should not 
be expanded to include any decisions of the law society, 


fundamentally because the law society is not a governmen- 
tal organization. 

Of course, a governmental organization can be defined 
by a change to the statute to include anything the Legislature 
wishes to include, but it’s fundamental to our position that, 
as the statute now stands, the Ombudsman was intended as 
a recourse for those aggrieved by decisions of governmen- 
tal organizations, including agencies of government, and 
the Ombudsman’s reach ought not to be extended to pri- 
vate organizations or organizations with a public responsi- 
bility that are other than government organizations. 

May I develop that point by inviting you to consider 
with me for a few moments the nature of the law society as 
it has developed over extended periods of time and as it’s 
reflected in the present Law Society Act. 

The law society in 1997 will celebrate its 200th anni- 
versary; it was formed in 1797. It was incorporated in 
1822 by act of the Legislature that we might acquire the 
land at Queen and University which is where Osgoode 
Hall now sits. 

The law society is governed by persons elected by the 
profession called benchers after the old English tradition. 
The benchers sit in convocation and convocation is pre- 
sided over by the treasurer, again after the old English 
tradition from the Inns of Court. But it’s not just the 40 
elected lawyers who govern the profession. There are im- 
portant features of the profession’s government that are 
relevant to this morning’s discussion. 

In the first place, as a result of an initiative taken by the 
benchers themselves there is lay involvement in the gov- 
ernment of the law society. The statute now provides for 
the appointment by the Lieutenant Governor in Council of 
four non-lawyers who serve as benchers with full rights in 
convocation to provide a public participation in the affairs 
of the law society. 

Those lay benchers sit on our committees, decide mat- 
ters of discipline, participate in setting standards and work 
with us towards establishing the policies of the law society 
in the government of the profession in the public interest. 
Those lay benchers also have an important role in dealing 
with complaints. I'll deal with that more fully in a few 
moments. 

The other aspect of the law society’s government which I 
wish to emphasize for the purposes of this morning’s pres- 
entation is the involvement of the Attorney General as a 
bencher of the law society. 

Subsection 13(1) of the Law Society Act provides that 
the Attorney General is the guardian of the public interest in 
respect of the legal profession. It provides that the Attorney 
General is a bencher of the law society with full rights of 
other benchers; that the Attorney General may, in respect of 
any decision or step taken by the law society, call for the 
production of documents and make such investigations as 
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may be required in order to ensure that the public interest 
is safeguarded. 

The role of the Attorney General as an active bencher: 
The involvement of lay benchers as participants in our 
government, in my submission, establishes that there is 
already significant and very effective public involvement 
and accountability on the part of the law society as it gov- 
erns the profession in the public interest. 

I’m making the point that we’re not a governmental 
organization and therefore it’s inappropriate to extend the 
Ombudsman’s jurisdiction to us, but that in the manner of 
our government of the profession, there’s a public involve- 
ment. Indeed there’s government involvement through the 
status of the Attorney General to ensure that we’re account- 
able, both to the public and the government, and that our 
processes are open to that review. 

May I point out as well that there is a public aspect to 
everything we do. Our convocations are held in public, our 
discipline proceedings are held in public and our reports 
are available and are given to the press and interested 
members of the public at all times, so there is clearly an 
opportunity for those who wish to know about what we’re 
doing to get information. 

The regulation-making power conferred upon us by the 
Law Society Act is subject to the approval of the Lieuten- 
ant Governor in Council. We, of course, cannot act alone. 

So in structure and in practice there are crucial links 
between the society, the government and the public, but we 
are not a governmental organization. 


1020 

Let me turn to the next point made in the summary of 
our conclusions on page 22 of the written report, which is 
article 6.1.2: “There is no evidence of public need that 
justifies expanding the jurisdiction of the Ombudsman to 
include the law society.” We respectfully ask you to con- 
clude with us that the system in place at present at the law 
society is sufficient to meet the public need for account- 
ability and responsiveness when there are complaints about 
the way that lawyers practise or misdeeds that lawyers 
may do. 

Let me deal first with complaints. In 1986 we worked 
with Eleanor Meslin, who was then an officer in the Om- 
budsman’s office, to develop a mechanism for dealing with 
complaints against lawyers from the public in a fashion 
that would meet the rigorous standards that are appropriate 
to a self-governing profession. 

Working with her, we developed a mechanism by 
which complaints are received and assessed by the staff, 
and if they’re not going to be acted upon—that is to say, if 
the staff decide after investigating the matter that the com- 
plaint is unfounded—the complainant member of the pub- 
lic would have the right to a review of that decision by a 
lay bencher and the lay bencher, sitting as a complaints 
commissioner, would have the final decision whether the 
complaint should indeed be dismissed or whether it should 
be passed on with a recommendation for further action to 
the chair of discipline or other officers of the law society. 
When the lay bencher sits as a complaints commissioner to 
perform that function, that person has independent counsel 


and operates independently of elected benchers in per- 
forming the function. 

May I point out as well that in terms of meeting the 
public need for accountability we have mandatory liability 
insurance for errors and omissions. The lawyers have 
themselves, through their contributions, funded a compen- 
sation fund, which now has over $32 million in it, to meet 
claims from clients who lose money because of dishonesty 
on the part of lawyers. 

We have public information initiatives, such as Dial-A- 
Law, which is a toll-free number that’s available to residents 
of Ontario throughout the province and by which they may 
gain access to recorded tapes explaining different areas of 
law in a very capsulated form, including a tape on how to 
complain about your lawyer. 

We have 41 full-time staff at the law society, at an 
annual cost of approximately $2.5 million, dealing with 
discipline and complaints matters. 

In all, it’s our respectful submission that it cannot be 
demonstrated that there’s a need to add to the systems now 
in place an additional layer of recourse through the Ombuds- 
man, because complainants, members of the public, who feel 
aggrieved already have effective ways of taking action. 

Let me pass quickly to 6.1.3 in the list of conclusions, 
which deals with the public policy aspect of this matter. 
It’s our submission to the committee that the overriding 
consideration in this analysis must be the need ultimately 
for an independent legal profession. It’s the task of the 
lawyer to stand for the citizen when matters of property or 
person or rights are at issue, not only in private disputes 
but particularly and perhaps pre-eminently when there are 
controversies between the citizen and the state. 

It’s fundamental to our position on this issue, as in so 
much else, that lawyers and the law society must have that 
independence not only in perception but in reality that 
would permit us, if the case required it, to stand against the 
State. 

The extension of the Ombudsman’s jurisdiction to de- 
cisions of the law society would mean ultimately that the 
law society—lawyers—on matters of discipline or com- 
plaints or standards would be answerable to the govern- 
ment, to the Legislature, a result which, in our respectful 
view, is fundamentally inconsistent with what should be 
the paramount principle of the independence of the bar. 

I say these things not out of mere form, not merely 
because they serve my present purpose; I refer to these 
principles because they are fundamental, enduring. Indeed, 
in 1980 when the professional organizations committee 
completed its landmark report on the professions, in pas- 
sages that are referred to and quoted in our written submis- 
sion it restates those principles in the strongest possible 
terms and return to them in making recommendations and 
prescribing guidelines for the governance of professions in 
Ontario. I say those principles ought not to be overlooked 
as this committee considers whether it’s appropriate to ex- 
tend the jurisdiction of the Ombudsman to matters affect- 
ing the law society. 

Last, may I come to a conclusion by pointing out, as 
we do in paragraph 6.1.4, that we are on the threshold of 
changes in the Law Society Act, if the government accedes 
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to requests we will shortly make of it, that will strengthen 
the position of the law society in three important respects: 
first, the establishment and enforcement of standards by 
which lawyers should practise in Ontario; second, dealing 
with complaints from members of the public about the 
conduct of lawyers; and third, dealing with the process of 
disciplining lawyers if we have allegations of misconduct 
against them. 

That package, the proposed legislative reform, arises 
from years of work that we’ve done, commencing in about 
1987, re-evaluating our standards, our complaints and our 
discipline processes. It’s been a public process. We’ ve in- 
volved members of the public as we’ve prepared the re- 
forms. They are now being drafted in legislative terms by 
our consultants and we will submit them to the govern- 
ment, as I’ve mentioned to the Attorney General and the 
Deputy Attorney General, within the next 12 months. 

These changes, which we refer to in more detail in our 
written submission, contemplate among other things the 
appointment of a complaints commissioner by govern- 
ment, the Attorney General, the public and the law society, 
so that the three stakeholders, if I may, are involved in the 
process of appointing the complaints commissioner, who 
would then ultimately determine the disposition of com- 
plaints against lawyers. _ 

I don’t wish to go over time. That’s a summary of our 
position, a summary of the reasons why we suggest that it 
would be inappropriate, unnecessary and inconsistent with 
important principle to extend the jurisdiction of the Ombuds- 
man to the law society. 

My colleagues and I will be happy to receive your 
questions. I’ve invited them, if I may, to offer any answers 
that occur to them to questions that are put. Once again, I 
thank you for this opportunity this morning to make these 
representations. 


The Chair (Mr Mark Morrow): Thank you very 
much. Any comments and/or questions? 

Mr Bill Murdoch (Grey): First, I just want to apolo- 
gize for being late, but I was in another meeting. I guess, 
Mark, you were looking for me too, trying to find me. 

I’m sorry I was late and missed some of your presenta- 
tion, but I take it that, quite strongly, you don’t want us to 
put you under the jurisdiction of the Ombudsman. I don’t 
think we ever thought we were going to, but it’s nice to 
hear your report, telling us where you fit in. You’re trying 
to look after your own organization through some new 
laws that may come through the House, so I guess we’ll 
wait until we see them and go from there, but I don’t think 
it was ever our intention to do that. As I say again, it’s nice 
to hear from you, telling us your reasons why. That’s all I 
really have, Mark. 

Mr Rock: Lest it be thought that we’ve answered a 
question that wasn’t put, we did receive a letter in July 
suggesting that the committee was going to examine the 
question as to whether the jurisdiction should be extended. 
It’s for that reason we directed our— 


Mr Murdoch: Yes, I understand that. 


Ms Zanana L. Akande (St Andrew-St Patrick): I 
too must apologize for being late. This place hums with 
meetings. 

Mr Murdoch: We weren’t together, though. 

Ms Akande: No. 

The Chair: Thank you, Mr Murdoch, for that clarifi- 
cation. 

Ms Akande: You get into a lot of trouble for those 
things. 

Mr Murdoch: We only met in the hallway. 


Ms Akande: I did want to ask you about the lay repre- 
sentation in your society. It says there are four persons 
who are members of the law society as lay benchers. I 
wanted to know what the total number of the group is so 
that I could have some idea about the percentage of lay 
representation that exists within that group. 


Mr Rock: The total number of elected benchers is 40, 
that is to say, elected lawyers to serve as benchers, and 
four are appointed by the Lieutenant Governor in Council. 
So it’s 10% at the moment. The legislative package we 
propose to deliver to the government within the next year 
contemplates an increase of lay involvement through the 
appointment of six additional lay benchers who would 
have responsibilities in the discipline field. So we do con- 
template a broadening of the lay involvement, but at the 
moment it’s 10%, or four of 40. 
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We’re aware, for example, of the changes in the medi- 
cal profession that are anticipated when the Regulated 
Health Professions Act and code are enacted. It will in- 
crease lay involvement in that profession. We’ve been 
watching that with interest. As I say, we’ve already de- 
cided to ask the government for an increased lay involve- 
ment for discipline matters and we’re quite happy to 
discuss whether there should be a level of increased lay 
involvement generally for matters of policy as well. But at 
present that’s the position we’ ve expressed. 


Ms Akande: Let me ask you, then, since it’s some- 
thing your society has already discussed and is prepared to 
ask for, what has prompted, other than the real concerns 
about a profession examining itself, your decision to in- 
crease the number of lay representation by six and why in 
fact you have restricted it only to issues of discipline. 


Mr Rock: To answer the first question, when we un- 
dertook a wholesale re-examination of our discipline pro- 
cedures, we concluded that there should be a markedly 
increased involvement by lay persons in the discipline 
process. For example, on every discipline hearing panel of 
three, one person should be a lay person. On the authoriza- 
tion committee to decide whether to lay a charge or not, 
there should be lay involvement. When the matter comes 
before the group assembled as a whole for ultimate deci- 
sion, there should be lay involvement. We found we’d al- 
lotted more responsibilities to lay persons than we had lay 
benchers, and so we concluded it was necessary to have a 
broadened lay involvement. 

On the second question, when we made the decision 
that the involvement of the additional lay benchers should 
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only be for discipline matters, that was 1990. We haven’t 
considered the matter as a broad question of policy since 
then. At the time, it was felt that we already have a signifi- 
cant lay involvement in the making of policy in general 
matters and that it should remain predominantly a profes- 
sional matter, with lawyers making the decision, what pol- 
icy should govern the law society. I wonder today whether 
convocation might take a different position and whether 
there might be a preparedness to welcome an additional 
lay involvement in all matters involving the law society, 
but at least at the time, that was the consideration in our 
minds. My colleagues may have additional recollections. 

Ms Akande: Certainly it’s not my wish to monopolize, 
and I don’t know if there are any other people who wish to 
ask questions, but I would certainly agree that additional 
representation should be a point of discussion for more 
than just discipline. Since law is whatever it’s proven to be 
at the time and it is a relative thing and reflects the soci- 
ety’s values, it would certainly be an advantage to have 
some of those values reflected by the persons who would 
sit, but I suppose that’s the topic of another discussion for 
another meeting. 


Mr Rock: Perhaps. 
The Chair: Ms Haeck, please. 


Ms Christel Haeck (St Catharines-Brock): I greet 
you in my other role as not just a vice-chair but as a sitting 
member. Following up on some of the comments that Mrs 
Akande has made, and knowing as someone who sat on 
boards in her own community that it takes a while to basi- 
cally become conversant with what is happening on a board 
or an agency, what kind of orientation do you provide for 
lay benchers? I assume these are people who really and 
truly do not have any association with the legal profession 
other than that they’re interested in the law? 

Mr Rock: Let me respond by using an example, if I 
may. We were delighted earlier this year when the Lieuten- 
ant Governor in Council appointed Hope Sealey as our 
newest lay bencher. She joined us in August or September, 
I believe. In advance of her joining committees and convo- 
cation, we invited Ms Sealey to spend time with the law 
society—secretary Richard Tinsley can provide greater de- 
tails if his memory serves—and to meet with lay benchers 
who have been serving for an extended period, that she 
might learn about the procedures in convocation and on 
our committees, ask any questions she might have, review 
and ask about material being provided to her and develop a 
feeling of comfort with what her new responsibilities entail. 

Since that time, by coming to our committee meetings 
and participating in our processes, she has obviously 
learned a great deal. But in terms of formal orientation, I 
believe it consisted of meeting with the other lay benchers 
and spending at least a day, and perhaps longer, with the 
law society. Richard, can you provide further detail? 


Mr Richard Tinsley: Yes. In addition to meeting with 
staff at the law society, we also provide them with copies 
of the last annual report, which sets out the major commit- 
tees of the law society, the ongoing initiatives. We also have 
an orientation booklet which contains photographs of the 
senior staff, organization charts, and again a description of 


the standing committees of the law society and the current 
initiatives that each committee is going on. 

We then sit down with the lay benchers, either by way 
of a telephone conversation or with them actually in the 
building, describe to them again, filling in whatever gaps 
may occur from their reading of the material, what com- 
mittees they’d like to be on, saying what their area of 
expertise is. In the case of Ms Sealey, did she want to sit 
on communications committee? In most instances, they 
like to serve on committees they don’t have the expertise 
in because that’s what they do for a living and would 
rather work in compensation fund or some of the other 
committees. 

Ms Haeck: The length of appointment, is it sort of 
typically three years, or is there a staggered appointment of 
lay benchers? 


Mr Rock: I believe it’s four years. The elected term of 
benchers is four years and I believe— 


Mr Tinsley: The term of lay benchers runs concurrent 
with the election of the benchers so that they hold office 
following the election at which the benchers are elected 
until the next election of benchers. Some of them do apply 
for reappointment or are reappointed. Some of them de- 
cide that one term is all they wish to take and are not 
reappointed. 


Ms Haeck: If I can make sort of an off-the-wall com- 
ment at this point, the public perception of groups like 
yours, as well as, say, the College of Physicians and Sur- 
geons is one that it’s a bit of a bastion that is very hard for 
average members of the public not only to really under- 
stand, but if they have a concern they’re not always sure 
they are going to be fairly treated. 

That’s the kind of thing I hear in my office and I under- 
stand from the dialogue program—I was a librarian in my 
other life, and having worked in the reference department 
for the better part of 16 years, I have an idea of what kinds 
of services you do provide. I do commend you for the fact 


- that you are trying to be responsive to the public, but the 


perception is still there that it’s not necessarily an average 
member of the public against the legal community; that it 
isn’t necessarily a fair battle if there is a serious concern. 
How does one really level that playing field, to use the 
current jargon, so that people really do feel they’re going 
to get a fair shake if they have a concern? 


Mr Rock: If I may say so, that’s the very concern that 
prompted the intensive investigation and assessment of our 
complaints process that June Callwood headed up in 1989 
and 1990. We were delighted to have June Callwood as one 
of our lay benchers for four years, perhaps longer. One of her 
principal contributions to the public in that role was to chair a 
special committee looking into complaints procedures. 

I referred earlier to a reform package for bringing for- 
ward to the government in the next 12 months. That pack- 
age includes proposals to change our complaints 
procedures in a way that June Callwood and her commit- 
tee proposed and convocation approved. Let me, with that 
background, respond to your question. 

It was June’s thesis that a law society dealing with 
complaints shouldn’t act in so much a legal frame of 
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mind—that is, to say, “Has this complaint been made out, 
should it go forward to a formal hearing and is there suffi- 
cient evidence to take action?’—but rather should approach 
it from a remedial point of view. Nine out of 10 complaints 
are problems with communication between the lawyer and 
the client. Eight out of 10 complaints can be readily re- 
solved with staff working proactively with the client and 
the lawyer saying: “Come on, let’s get to the root of this 
issue. What really is the problem here? Can’t you do 
something about it to satisfy this client’s concerns?” 
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It was her thesis that if we took that approach to com- 
plaints instead of the more legalistic approach that we are 
used to, there would be a higher level of satisfaction and 
we'd tackle some of that feeling to which the Vice-Chair 
has referred, namely, the feeling that, “Osgoode Hall’s a 
very large grey building and I don’t want to go near it 
because it’s a club.” For example, she suggested telephone 
resolution of complaints. Many of her proposals we’ve im- 
plemented, the ones that don’t require legislative change. 

Instead of being lost in a sea of paperwork, where you 
have to write out your complaint and then have the lawyer 
respond in writing, when the client walked through the law 
society’s door with a complaint, the staff member would 
get on the phone and say, “What is the real story here? I 
have someone in front of me who’s very unhappy. What’s 
your response?” and then put that to the client and engage 
in a dialogue trying to come to grips with the problem and 
resolve it quickly and effectively. 

The legislative changes we propose would include em- 
powering staff and ultimately the complaints commis- 
sioner to decide whether the complaint should be resolved 
on the spot, requiring the lawyer to refund the fee, or part 
of it, or turn over the file, or take other concrete, immedi- 
ate action that produces results. 

That’s a long answer to your question, but I think the 
response ultimately will be that kind of approach: respon- 
Siveness, a practical, pragmatic dealing with complaints to 
see how they can be resolved, rather than whether they can 
be proven legalistically. That’s the thrust of June’s report 
which we’ ve adopted, much of which we’ve implemented, 
and some of which requires legislative change. If the mes- 
Sage gets out to the public, as we’re trying to get it out, that 
we’re committed to that kind of response when concerns 
or complaints arise, I think we’ll go a long way towards 
meeting the appearance we have and to which you’ve 
referred. 


Ms Haeck: If I can make a small suggestion to you, 
our offices as MPPs tend to be used as advocates in a 
small way and I would love to have some of this material 
so that when people come in—and they do—to make a 
complaint or basically say, “Look, I’m not getting heard. 
What channels do I have available?’ we have the informa- 
tion pamphlet to hand to someone and say, “They are 
really trying to meet your need and this is a good route that 
I can recommend.” There are 130 of us who definitely 
service all parts of the province, and I think we would all 
be doing our jobs to see that our constituents and your 
clients are being better served. 


Mr Rock: I am delighted at the suggestion. I think it’s 
a very good one and we’|l act on it. 


The Chair: I want to thank you for taking the time to 
appear before us this morning. I know you had a very busy 
schedule. Thank you all for appearing. 


Mr Rock: It’s we who thank you for the opportunity. 


ONTARIO PUBLIC SCHOOL 
BOARDS’ ASSOCIATION 


The Chair: The next group appearing is the Ontario 
Public School Boards’ Association, please. Thank you and 
welcome. [ll just wait a moment till the noise quiets down. 

I want to thank you for appearing before us. You have 
one half-hour for your presentation. I hope you leave time 
at the end so the members can ask questions and/or com- 
ments. I will try and get them all in if I can. When you 
start, can you please read your names into the record and 
begin when you’re ready? 


Ms Gail Nyberg: Yes. The very first thing I would 
like to do is introduce myself because I am not, as your 
agenda says, Paula Dunning. I am Gail Nyberg, the treas- 
urer of OPSBA. Due to some weather conditions, Paula 
did not want to risk the trek from Sault Ste Marie because 
she may not be able to get back. Id like to introduce Mike 
Benson. Mike Benson is the executive director of OPSBA. 

I'll give you a little bit of background on OPSBA be- 
fore I begin. OPSBA is the Ontario Public School Boards’ 
Association and we represent over 90 public boards in 
Ontario, of all sizes and from all regions. OPSBA’s mis- 
sion is to promote and enhance public education by assist- 
ing member boards in fulfilling their mandates by 
developing effective partnerships with other groups interested 
in public education, and providing a strong and effective 
voice speaking on behalf of public education in Ontario. 

It’s our belief that the role of public education is to 
provide every individual with equal access to education 
opportunities, regardless of gender, race, religion, ethnic 
origin, disability and place of residence in Ontario, in Eng- 
lish or in French, consistent with the provisions of the 
Charter of Rights and Freedoms. 

Locally elected school boards play a key role in ensur- 
ing that schools remain responsive to both the program 
requirements and resource limitations of the communities 
they serve. 

We’re very pleased and appreciate the opportunity to 
come and respond to this committee in the review of the 
Office of the Ombudsman. OPSBA, representing over 90 
public boards from across the province, has an interest in 
any proposals that expand the jurisdiction of the Office of 
the Ombudsman to include the investigation of complaints 
regarding school board services. 

The Ombudsman—lI have trouble with this word. 
Maybe our first recommendation is that we change the 
name. 


Mr Murdoch: We don’t have trouble here with that. 


Ms Nyberg: The Ombudsman, in her recent report to 
the standing committee, stated, “While school boards are 
funded by a municipal tax base, an individual has very 
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little recourse if there is dissatisfaction with actions or 
omissions of elected trustees and superintendents.” 

However, in our experience of school boards in On- 
tario, there currently exists practical and effective contact 
and influence by the electorate over the activities of their 
school boards. School trustees across the province are in 
regular contact with parents and ratepayers. Citizen dele- 
gations regularly appear at school board meetings. 

As others have noted in the submission to the standing 
committee, most notably the Metropolitan Toronto School 
Board and the Ontario Separate School Trustees’ Associa- 
tion, the Education Act provides a wide variety of provi- 
sions which ensure accountability and due process for 
individual parents and ratepayers. The following are just 
some of the key provisions the Education Act provides: 

School boards are obliged to hold their board meetings 
in public and no one may be excluded except for improper 
conduct. School boards are only permitted to exclude the 
public from committee meetings, not board meetings, 
when the subject matter before the meeting falls within the 
nartow exceptions of security of property, disclosure of 
personal information, acquisition or disposal of property, 
labour negotiations and litigation. 

Parents have the legal right to visit the schools their 
children attend. 

School boards are obliged to give public access on 
request to records not containing personal information. 

The Minister of Education is required to, and in prac- 
tice does, ensure that all exceptional children in Ontario 
have appropriate special programs available to them. 

Under the Education Act, the Minister of Education 
has very broad powers of investigation into any educa- 
tional matter in Ontario and may refer any matter to the 
court for opinion and decision. 

A parent of a pupil or a pupil, if that pupil is an adult, 
may appeal a suspension by the principal. 

A pupil may be expelled by the board only after a 
hearing held on notice to the parent of the pupil. 

The parent whose belief that his or her child is excused 
from compulsory attendance from school is challenged has 
the right to a hearing into the alleged excuse. 

A parent has a right to participation in a hearing, con- 
ducted by a special committee composed of educators and 
a physician, into whether a pupil is unable to profit by 
instruction by reason of mental or other handicaps, to 
make representations to the board which considers the re- 
port of such a committee and to make representations to 
the special education tribunal if the parent brings an appeal 
to that body. 

The parent of an exceptional pupil who does or may 
require a special education program has four opportunities 
to appeal the initial decision of the identification, place- 
ment and review committee related to the pupil’s proposed 
program. 

An applicant for admission to a secondary school who 
is denied admission by the principal may appeal the denial 
to the board. 
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The parent, or pupil if an adult, has the absolute right 

to access to pupil records. 


The parent, or the pupil if an adult, has the absolute 
right, even as against the usual court process, to control 
who, apart from educators who require access for educa- 
tional reasons, may examine pupil records. 

In addition the parent, or the pupil if an adult, has a 
right to require the principal to correct inaccuracies in or 
alter pupil records that are not conducive to the improve- 
ment of instruction of that pupil. In the case of refusal to 
correct or alter, a parent or a pupil has the right to appeal to 
the appropriate supervisory officer or to the provincial ap- 
pointee who is required to hold a hearing before making a 
decision. 

A teacher has a right to a hearing before a board of 
reference in the event of the board terminating his or her 
teaching contract. 

These provisions in the Education Act, in addition to 
the provisions in the Statutory Powers Procedure Act 
which govern decision-making hearings, provide standards 
of procedural fairness. In addition, there is availability of 
judicial review in decision-making. 

There are also additional accountability mechanisms 
which exist through the Municipal Freedom of Informa- 
tion and Protection of Privacy Act. School boards must 
report to the office of the municipal information and pri- 
vacy commissioner each year on the activities that have 
occurred under this act. 

In addition, changes are currently being considered by 
the provincial government with respect to the Municipal 
Conflict of Interest Act which may include revised and 
strengthened procedures for declaration by school trustees 
of assets and sources of income. 

The Ontario Public School Boards’ Association, in 
consultation with its member school boards, has responded 
to the three questions proposed in the statement of jurisdic- 
tion section of the standing committee report. 

The first question is, should the jurisdiction of the 
Office of the Ombudsman be expanded to include locally 
elected school boards? 

After consulting with all 90 member boards, the re- 
sponding boards did not support the expansion of the juris- 
diction of the Ombudsman to include school boards. 

OPSBA and its members are always interested in im- 
proving service and accountability. Indeed, public school 
boards across this province emphasize the active involve- 
ment of parents and ratepayers. However, it is felt the 
expansion of the Office of the Ombudsman to include 
school boards would be redundant in light of the existing 
legislation and procedural safeguards which currently 
exist. The cost of expanding the role of the Ombudsman 
would therefore be a poor use of scarce resources which 
would be better used to further enhance the delivery of 
quality education. 

Also, it must be recognized that locally elected school 
boards are local governments funded from the local prop- 
erty tax base. As local governments, school boards must 
reflect community needs and values, and therefore uni- 
formity and standardization that is characteristic of provin- 
cial public services may not necessarily apply. 

If the investigative activities of the Office of the Ombuds- 
man were to be extended to school boards, the fundamental 
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principles of local diversity and decision-making in the 
delivery of education must be recognized. 

As well, OPSBA believes the power of the Ombuds- 
man office should remain as in the current legislation, that 
of investigation and recommendations to, first, the respon- 
sible administration, then to the minister, and then to the 
Premier. OPSBA would not support any suggestions that 
the Ombudsman be given additional powers to mediate 
disputes or direct changes, as noted below. 

The second question was, should the Ombudsman’s 
power to make reports be altered in any way? Should the 
Ombudsman have the power to assist parties by acting as 
an impartial third party or arbitrator? 

OPSBA would not support the suggestion that addi- 
tional powers for resolution of disputes be provided to the 
Ombudsman. The Ombudsman should make recommen- 
dations only. The resolution of the problem should remain 
the jurisdiction of the local government accountable for 
that service; that is, the provincial or local levels of gov- 
ernment. The present process of drawing issues to the at- 
tention of, first, the authority in question, then to the 
minister responsible, and lastly to the Premier, is the pre- 
ferred process. 

Are any amendments necessary to give greater effect to 
the recommendations of the Ombudsman? Should govern- 
ment organizations be authorized to make payments to 
complainants or to reconsider decisions in response to 
Ombudsman recommendations? 

OPSBA would not support any changes in legislation 
which would result in payments to complainants. It is our 
understanding that the Ombudsman’s office provides all 
citizens with a relatively accessible avenue to launch com- 
plaints about public services. The investigation process is a 
confidential one. It is not a legal process and therefore 
does not require payment-of-costs provisions. 

The Ontario Public School Boards’ Association appre- 
ciates this opportunity to present to you and we welcome 
your questions. 

The Vice-Chair: Thank you very much for your pres- 
entation. I would ask Mrs Akande to pose her question. 

Ms Akande: Thank you very much. In my previous 
life I was a school principal, something that I miss— 


Ms Nyberg: More these days? 


Ms Akande: —so I’m quite aware of and respectful 
of the locally elected school boards’ responsibilities. How- 
ever, the fact that school boards are intended to reflect the 
communities in which they’re elected sometimes puts 
them at odds with the ministry’s directions, or at least with 
the emphasis expected within the ministry’s directions, and 
that conflict causes some people within those boards, some 
students, to be served, let us say, differently from what is 
acceptable. How would you recommend that this conflict 
be solved? I recognize there is a process, but it is not fast. 

Ms Nyberg: I think I understand the question, and 
maybe if I can phrase it so I’m sure that I understand what 
you’re saying, and if I use an example, it may help me, and 
that is around the whole issue of special education. 

We know that Bill 82 is very specific in the needs of a 
child, and there are all those levels of appeal, but sometimes 


boards, in order to save money, do not follow the legisla- 
tion quite the way, possibly, you and I would like. 

The reason I believe that the way the process exists 
now is the best is that they do have their local trustee and 
then the board, and they are usually much more powerful 
in that community than any other government agencies in 
terms of their electability being on the line with the parents. 

I also believe it’s only upon some investigation by the 
minister that the Ministry of Education could determine 
that this board is not following the recommendations. 
That’s why I believe, as they exist now, those procedures 
are better to address the problem that you’ve brought up. 


Ms Akande: Would you accept, though, in the hypo- 
thetical situation that you’ ve used, that a parent continuing 
to be dissatisfied with the ministry’s involvement would 
then have appropriate recourse to the Ombudsman in order 
to effect some more speedy decision by the ministry? 

Ms Nyberg: I know where you’re going and I sympa- 
thize with where you’re going, but I believe that after a 
parent has gone to the local board, the local MPP—because 
the province has responsibility for education—the Minister 
of Education and subsequently the Premier’s office, if that 
parent has not got satisfaction, that satisfaction is not going 
to happen. 


Ms Akande: I’m not as willing to give up on that, but 
thank you. 


The Vice-Chair: Are there any other questions? Mr 
Murdoch. 


Mr Murdoch: I don’t really have a question, just a 
statement. I just want to thank you for bringing this to us, 
and I certainly believe what you said here is right. I believe 
in the local autonomy and I think that’s the way it should 
be run. I just appreciate your giving this to us so that when 
we make our recommendations, we have this with us. But 
I am in agreement with what you have to say. 

Ms Nyberg: Thank you. 

The Vice-Chair: Are there any other questions? Mrs 
Harrington. 

Ms Margaret H. Harrington (Niagara Falls): I 
wanted to ask you if you would be willing to comment on 
the broader aspect of the idea of the Ombudsman’s office 
in Ontario. We’ve been looking at it and comparing it with 
other jurisdictions. I know you probably are very busy just 
within your own scope, but perhaps I could pose this ques- 
tion to you and see if you feel comfortable answering. 

I think the basic question that we’re trying to get at is 
the definition of independence from government. The Om- 
budsman’s office is to be responsive to the people of On- 
tario as an independent arbitrator, yet in some sense it is 
accountable to the Legislature. So that’s what we’re trying 
to get at, this definition of what “independence” in this 
case really means. 

The fact that we have a standing committee on the 
Ombudsman of the Legislature in some ways gives the 
Ombudsman more backing so that if her recommendations 
are not carried out, this committee can then look at that. 

But what I really want to ask you is if you have any 
comments you would feel comfortable making with regard 
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to how you see the Office of the Ombudsman connecting, as 
being independent yet being accountable to the Legislature. 
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Ms Nyberg: I would like to try then, and I’m sure Mr 
Benson would. I want to make something clear before I do: It 
will be my comment and not the comment of OPSBA at 
this time. 

I appreciate the job the Office of the Ombudsman does. 
As an individual citizen, I have never accessed it, but I’m 
very happy it’s there. I have a little difficulty in under- 
standing how you’re independent when the people who are 
responsible for whether you sit there are the government. 
When the government doesn’t like the kinds of things 
you’re doing, you’re not there, so maybe I question a little 
bit their real independence from a personal level. I do 
accept and am happy that they’re there, but I have some 
questions about whether they really are independent. 


Mr Michael Benson: If I might, I think most reason- 
able people would believe that there is an important role 
for an Ombudsman, particularly at a provincial level, 
where perhaps the activities and the decisions at the pro- 
vincial level of government are just a bit more distant from 
the communities as compared to, let’s say, school boards, 
which are very closely tied to communities. If people have 
a disagreement, their accessibility is, I guess, that much 
closer; for example, Mrs Akande’s comments with respect 
to a concern about the Ministry of Education as separate 
from school boards. That likely is a role for an Ombuds- 
man to intervene if there’s not satisfaction at the provincial 
level with respect to a decision that’s been made at the 
ministry. 

Its independence: There is a role for someone such as 
the Ombudsman to be independent of government, but of 
course any body needs to be accountable in some fashion 
and it would make sense that, over government services, 
the accountability be to the Legislature, which is the 
present practice of the Ombudsman. I think by and large 
that’s something most people would find acceptable, in 
that last recourse kind of process; that people who have 
had frustrated attempts at the various processes that are in 
place, that’s their last recourse place they go to. 

With respect to the school board level, though, the 
Legislature has so many procedures and processes in place 
already to account for almost any eventuality you can 
imagine, whether it be student concerns, parent concerns, 
the taxpayer, teachers. If they have certain concerns with 
the board, the solution there is through mechanisms which 
have been legislated. The need at that level seems a little 
more redundant, and in very tight fiscal times, one ques- 
tions the benefit of that. 


Ms Harrington: Just to briefly follow up, do you see 
any problem with the way the accountability is now, the 
independence? 

Mr Benson: I don’t. Certainly at a personal level, I do 
not see a problem with the accountability being to the 
Legislature, that there be a function like that within the 
broader context of the government activity. 


Ms Harrington: Thank you. 


Ms Haeck: I have to say that while I understand a 
number of your points, I’m going to reflect some of the 
concerns from within my community, so they’re not neces- 
sarily going to be what you have put forward. 

People, my way—and that happens to be St 
Catharines-Brock, so St Catharines and the town of Niag- 
ara-on-the-Lake—have some concerns relating to account- 
ability. They also feel in some respects, and it’s not just 
strictly a monetary one, that they would like to feel there is 
some sort of appeal mechanism if they see that a decision 
has been made which puts them at a disadvantage. 

I'll give you a local instance relating to a transportation 
committee recommendation to change how students are 
bused and what kind of subsidy is available for student 
busing. A number of parents who are low-income or on 
assistance felt that they were put at very serious disadvan- 
tage as a result of that decision, because they see school 
boards as being taxpayer supported and they should be 
listening to them if they are in a disadvantaged situation. 
Despite having appealed to the transportation committee 
and then the board as a whole, they still have not felt that 
they have had an impartial hearing. 

Further, the Ombudsman looks at issues like timeli- 
ness, whether procedures are in place, a range of issues 
like that, to make sure that there has been sort of a fair 
hearing of that individual or that group. I would be in- 
terested in hearing your remarks as to the responsiveness 
of the boards to issues like giving timely answers, dealing 
with the disadvantaged, as well as having the appropriate 
procedures giving a sense of fairness to the constituent. 

Ms Nyberg: I’ll let Mr Benson go first. 

Mr Benson: I don’t know the specifics of the situation 
you’re describing, but in general it would be wonderful if 
we could pick up every child and take them to school. 
That’s a given that would be a tremendous service to be 
able to deliver. The challenge for a board of education is 
one of ensuring that there’s proper accessibility for all— 
that’s what public education’s about—on the one hand, 
and the costs of providing that, on the other, so there’s a 
constant tension between trying to meet the needs and pro- 
vide the service that’s been requested, and the cost in- 
volved in doing that. 

Without knowing the details of this, that’s one of the 
roles of a school board, and it has to make decisions. 
Whenever that’s the case, there are going to be times when 
people are going to be less happy with the decision than if 
it went their way. 

Having said that, if there is real concern with respect to 
the impartiality of the hearing, then that’s something a 
little bit different. Within the education system, typically 
the appeals then would be through the ministry on those 
kinds of things. You deal with the board first. If it’s a 
question of impartiality of the board, the Minister of Edu- 
cation, I’m sure, would have many letters. The minister 
has very broad powers under the act that she’s responsible 
for to look into that kind of thing to see if there’s any merit 
in taking it further. So there are mechanisms there to deal 
with those kinds of things right now. 
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Ms Nyberg: What I would add is that when you don’t 
know the details, it’s hard to make some kind of decision, 
but I think the role of that school board is to listen to all 
the details, like Mike said, and there’s always going to be 
somebody not happy with the decision. To give you a local 
example, recently the board that I sit on overturned a sus- 
pension that a school had issued. We had some very happy 
parents, we had what I consider very responsible trustees, 
but we had some very unhappy school administrators. 

Very rarely, as the decisions that you also make in 
government, does the decision make everybody happy. It’s 
hard to comment on your specific case because I don’t 
have all the facts, but they certainly do have the avenue of 
the Ministry of Education when they believe that it was 
not a fair decision. 


Ms Haeck: Just a quick comment as well: On page 4 
of your brief, the second-last bullet point, you mention that 
your mechanisms for accountability also include “alter pupil 
records that are not conducive to the improvement of instruc- 
tion of the pupil.” Could you explain that? 
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Ms Nyberg: Every student in Ontario has a record 
called an Ontario student record, what we know as OSR, 
and there is very tight regulation of what could be in there 
and I’ll give you an example. 

If there was a letter on file, say, from grade 2 that said 
the student was a behaviour problem and it’s now grade 5 
and little Johnny is no longer a behaviour problem and that 
has been corrected, it may be not conducive to his educa- 
tion to have that in his OSR so that his next teacher looks 
at it. A parent can request that that kind of material be 
removed. 


Ms Haeck: Okay. I’ve had representation from a par- 
ent who felt that since her son—and this was the comment 
she made—was violent and that he had not only assaulted 
students but had intimidated a number of teachers, some- 
how the school wasn’t supporting her in her efforts to get 
some sort of care for him— 


Ms Nyberg: You want to put it in. 


Ms Haeck: Yes, and she felt that it wasn’t there. 
Would that be something that, despite the fact of her re- 
quest, should be there? 


Ms Nyberg: I don’t have the act with me but even if I 
did, I believe that if you can get something out, there must 
be a way to get something in. To try to answer that—I 
really don’t know the answer. I’ve never had a parent want 
to get something in, but I have had a number want to get 
something out. 


Ms Haeck: Okay. Thank you very much. 


Ms Akande: One other thing, and very quickly. You 
have pointed out well in your presentation, and I thank you 
for that, the process by which complaints or issues are 
dealt with. However, there seems, at the end of the day, 
only a process for soliciting support. There doesn’t seem 
any real basis for the resolution of the conflict. May I 
suggest to you that it may well be a role for the Ombuds- 
man—and not necessarily—to act as a mediator, let us say 


in your previous suggestion or situation, between the board 
and the ministry in situations of conflict. 


Ms Nyberg: It’s one I haven’t given any thought to, 
but it’s one I certainly would be interested in listening to 
more on. 


The Chair: Thank you very much, Ms Akande. Any 
further questions and/or comments? Seeing none, I want to 
thank you for taking time out of your busy schedule to 
appear before us this morning. 


ONTARIO NEW HOME WARRANTY PROGRAM 


The Chair: The next group appearing is the New 
Home Warranty Program. Good morning, ladies and 
gentlemen. I want to thank you for taking the time this 
morning. You have a half-hour for your presentation. I 
hope you would leave some time at the end for questions 
and/or comments from the members. As you begin, I ask 
that you read your names into the record for us. Take your 
time, feel relaxed, and begin when you’ re ready. 


Mr Reginald Ryan: Fine. Thank you very much, Mr 
Chairman. Good morning, ladies and gentlemen. I’d like 
to introduce Ms Joan Huzar, who’s a representative of con- 
sumers on our board of directors; Jan Mowat, the manager 
of communications in the warranty program; Steve Martin, 
our corporate solicitor; Aubrey LeBlanc, our chief operat- 
ing officer and Mr Barry Rose, president, registrar and 
chief executive officer of the organization. 

I’d like to thank you very much for inviting us here this 
morning to make this presentation before your committee. 
Time has not stopped for the warranty program since we 
last appeared before the committee in 1988. Today I would 
like to briefly review for you what we’ve been doing and 
where we’re at. To set the stage for the discussion, I'd like to 
begin by giving a quick overview of the warranty program. 

The Ontario New Home Warranty Program, which is 
the name of the corporation that administers the program, 
was established in 1976 to protect consumers by adminis- 
tering and enforcing the Ontario New Home Warranties 
Plan Act. Our goals are three-pronged: consumer protec- 
tion, builder regulation and builder education. We want to 
ensure that every new home purchaser in Ontario receives 
a high-quality product. 

The Ontario New Home Warranty Program is the only 
mandatory warranty program in Canada. As you probably 
know, every province in Canada has warranty, but in the 
other provinces the program is voluntary, and to the extent 
that some builders do not belong to the programs, there are 
quite a number of home buyers in other provinces who do 
not have the benefit of the warranty program that we have 
in Ontario. 

We are an independent, non-profit corporation, one of 
the few corporations that I’m aware of that is separate and 
apart from the government of Ontario but administers a 
provincial statute. We are funded solely by builder regis- 
tration, renewal and enrolment fees. Both our operating 
budget and our guarantee fund are derived from these fees. 
We do not receive one cent of government funding. 

Currently there are approximately 5,500 builders regis- 
tered with the program. Since 1976 the registrar has refused 
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or revoked the registration of almost 2,000 builders who 
did not meet the program’s standards or requirements. 

The warranty program has provided protection to the 
buyers of more than 600,000 new homes in Ontario since its 
inception. Currently there are over 300,000 units covered. 

The composition of our board of directors guarantees 
representation from our key stakeholders. The board in- 
cludes representatives from the builders, consumers, the 
Ministry of Consumer and Commercial Relations, munici- 
palities, mortgage lenders and mortgage insurers. 

As evidence of our continuing commitment to improve 
warranty protection for new home buyers, we have under- 
taken initiatives to enhance our warranty coverage. 

In 1989 we increased the maximum total warranty cov- 
erage for each single-family home or condominium unit 
from $50,000 to $100,000. 

For new homes enrolled after December 31, 1990, the 
builder’s warranty obligations were extended to two years 
on the building envelope as well as two years for defects in 
materials and workmanship in the electrical, plumbing, heat- 
ing and distribution systems and for violations against the 
health and safety provisions of the Ontario Building Code. 
Basement leaks have been covered for two years since 1987. 

Protection against major structural defects has been in- 
creased from five years to seven years. 

Delayed closing coverage for freehold homes was pro- 
vided in 1988, and in 1991 a similar enhancement was 
introduced to protect condominium unit buyers against de- 
layed occupancy. 

The Ontario New Home Warranty Program offers new 
home buyers substantial warranty protection. As I men- 
tioned earlier, the total maximum warranty coverage on 
each home or condominium unit enrolled in the program is 
$100,000. The common elements of condominium pro- 
jects are covered up to a maximum of $2.5 million. 

In addition to a head office which is located in North 
York, the Ontario New Home Warranty Program has eight 
regional offices across Ontario to serve new home buyers. 
We took steps to streamline the claims process in our or- 
ganization earlier this year. Now, once we receive a com- 
plaint, a warranty specialist from the local regional office 
is assigned to manage it through to a successful conclu- 
sion. We believe that having one central contact will en- 
able us to handle these problems more efficiently as well 
as create a smoother process for the home buyer. 

Once we receive a complaint from a home owner we 
advise the builder immediately. While our negotiations are 
informal at this point, clearly we want the builder and the 
owner to resolve the dispute. If the problem cannot be 
settled, we send a trained conciliator to inspect the home 
and to meet the home owner and the builder together. 

Both the home owner and the builder receive a copy of 
the conciliator’s written conciliation report. If either does 
not agree with the findings, he or she may discuss it or 
their problem with the program’s regional manager, who 
will use his best efforts to produce a solution. 

Home owners who take issue with any decision arising 
out of a formal conciliation have an absolute right of ap- 
peal to the Commercial Registration Appeal Tribunal. 
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Once we are advised that the home owner wishes to 
pursue the appeal process, a further review is carried out at 
head office by a senior management team and a strong 
effort is made to negotiate a settlement. The warranty pro- 
gram views the tribunal as an avenue of last resort and 
works very hard and successfully to negotiate a settlement 
beforehand. 

If the review by senior management is not successful, 
then the matter is heard and ruled on by the Commercial 
Registration Appeal Tribunal. Home owners who are not 
satisfied with the decision of the tribunal have a last ave- 
nue of appeal through the Divisional Court to the Supreme 
Court of Ontario. 

Throughout the process, of course, home owners may 
appeal, and some do, to their civic politicians, to their MPP 
or the Minister of Consumer and Commercial Relations 
with a request that they look into the problem on their 
behalf. This committee is aware, of course, that both the 
tribunal’s decisions and requests brought to the attention of 
the minister’s office can be fully reviewed by the Office of 
the Ombudsman. 

Since the warranty program’s last presentation to this 
committee in 1988 we are not aware of the Ombudsman’s 
office being directly involved in either a review of aCRAT 
decision or a warranty problem in which the ministry was 
involved. 

I believe the Ontario New Home Warranty Program’s 
track record in dealing with home owner complaints has 
been quite successful. Over the past five years, an average 
of only six out of every 10,000 new home buyers have 
actually appeared before the Commercial Registration Ap- 
peal Tribunal. That’s six in 10,000 new homes that have 
been built and sold. 

Looking at the picture on a global basis, over the past 
five years we have provided warranty coverage for 
273,375 homes and participated in only 162 appeals before 
the tribunal. 

To date, the warranty program has paid out over $100 
million in single-family and condominium claims. We see 
preventing construction defects as a good business strategy 
to effectively control and reduce our claims costs. How is 
our prevention strategy relevant to consumers? We believe 
that it reinforces to new home buyers our cornerstone mes- 
sage, which is “Choose a reputable builder.” 

To help consumers effectively research builders in their 
area, we produce each year a booklet that we call the 
Home Buyer’s Guide to After Sales Service. I believe you 
have that in the material that was provided to you. This 
booklet’s been published since 1988, and the book rates 
the consumer service track records of all builders regis- 
tered with the program on a named basis. 

One of our most important initiatives—indeed, I know 
of no other warranty program which has embarked on so 
ambitious an undertaking—the book has proven to be not 
only an excellent way of helping new home buyers to 
choose a builder but also is an excellent tool in encourag- 
ing builders to improve their after-sales service. Approxi- 
mately 90% of the ratings in the 1992 guide were above 
average or excellent, compared with approximately 80% in 
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the 1990 edition. So there has been improvement over the 
past two years to where we’ve now achieved a very high 
level, from our standpoint. 

The warranty program places great importance on 
making consumers aware of the program and helping them 
understand their warranty coverage. In addition to the se- 
ries of booklets and brochures included in your briefing 
book, we also produce a newspaper column which appears 
weekly in many high-circulation newspapers across the 
province. Warranty program staff are also regular speakers 
at new home buyer seminars held in numerous cities. 

Prevention is also an important strategy in our builder 
regulation activities. Realizing that we, on our own, cannot 
accomplish our goal of having all new homes in Ontario 
built free of defects, the warranty program has undertaken 
a leadership role in developing a number of prevention 
programs in partnership with various segments of the resi- 
dential housing industry. 

For example, we have recently initiated an experimen- 
tal project in Hamilton to explore the feasibility of having 
a municipal building department carry out inspections on 
behalf of the warranty program when building inspectors 
are on the site. Similarly, we are reaching out to manufac- 
turers of building materials. We are accumulating a claims 
database which will be second to none in terms of tracking 
defects in building materials. In many cases, the warranty 
program is probably aware of problems before the manu- 
facturer is. We are establishing communication links to 
share this information with them. 

We are also working to make architects and engineers 
accountable for technical audit findings and conclusions. 
These reports are important documents in identifying and 
correcting defects in design, materials and workmanship 
early in the game and lead to fewer complaints and claims, 
especially in condominium projects. We also hope that 
they will use this knowledge in future projects. 

The Ontario New Home Warranty Program has worked 
closely with the Ministry of Housing in developing pro- 
posed amendments to the Ontario Building Code. I am 
proud of the lead role the program has taken in developing 
a partnership with the Ministry of Housing, the Ontario 
Building Officials Association, Ontario Hydro and the On- 
tario Home Builders’ Association to produce a series of 
one-day workshops across Ontario to train members of the 
residential building industry on the proposed amendments 
to the Ontario Building Code. The series will be held in the 
spring of 1993, to coincide with the implementation of the 
new code. 

In addition, we’ve undertaken an initiative to ensure 
that the residential building industry can deliver on the 
proposed changes to the code. For example, information 
gathered from a ventilation field demonstration is being 
sent to the Ministry of Housing for analysis and will prove 
important in influencing the specifications of the new ven- 
tilation provisions in the new code. 

In September, the warranty program also appeared be- 
fore the standing committee on social development in sup- 
port of Bill 112, An Act to revise the Building Code Act. 

Three years ago, the warranty program created the 
Ernest Assaly award, named after our first chairman, to 


recognize excellence in after-sales service and quality of 
construction. The selection process is rigorous and has 
been carefully developed to be fair to small and large 
builders. It is no overstatement to say that the award is 
coveted by the residential building industry. Again, home 
buyers benefit from the builder’s pursuit of excellence and 
pursuit of this award. 

Based on performance, we believe that the Ontario 
New Home Warranty Program is fulfilling its warranty 
obligations efficiently and effectively and that our proc- 
esses are just and fair. We believe that the warranty pro- 
gram demonstrates a real concern for new home buyers in 
Ontario and that substantial safeguards are in place to en- 
sure their fair treatment. 

That concludes our presentation, Mr Chairman. I and 
my colleagues will be pleased to answer any questions 
your group may wish to put to us. 


Ms Haeck: Thank you very much. It’s been an illumi- 
nating presentation and I appreciate your comments. I have 
to say that my office so far has had only one or maybe two 
complaints regarding the building of a home, so I guess that 
speaks for the industry, and yet again I guess we do have 
some questions, since not all of the builders are registered. 

My question really relates to, how is this particular 
handy volume distributed? I have been working in libraries 
a good part of my adult life and I have never seen this 
before. I think it’s something that should get wider distri- 
bution, so I’d be anxious to know how you get it around. 


Mr Barry Rose: We hope it is getting to libraries. ’m 
glad you’ve brought that up, because we do make it a point 
to try to get it into all the libraries we can as a reference book. 


Ms Haeck: Could I ask you to check with your com- 
munications, your customer service people? 


Mr Rose: We will indeed. 


Ms Haeck: I think it’s something people really should 
have an opportunity to consult and determine if the builder 
they have chosen is somebody who is a reputable builder. 


Mr Rose: Thank you very much. The other ways 
people get it is that we advertise and they can phone in; 
there’s a 1-800 number. We also distribute it at home 
shows throughout the province. 


Ms Haeck: As far as getting out some of the other 
information about the program is concerned, are any regis- 
tered builders required to hand out information about the 
program? When people are signing on the contract, say, do 
they have any idea of what the program’s about in advance 
of actually signing on with the builder? 


Mr Rose: It’s not a requirement of their registration 
with the program, but what the builders should do is that 
we provide them with our brochures and they should hand 
that brochure to a potential home buyer. I couldn’t guaran- 
tee that every builder in Ontario, though, did that. 

The other thing they do have to provide by statute is a 
certificate of completion and possession by the warranty 
program when the home owner closes on the purchase. 
That guarantees that the home owner receives his warranty 
certificate. 
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Ms Haeck: Does that also then require the builder to 
walk the property with the new owner so they are satisfied 
that if there are deficiencies, they will be corrected? 


Mr Rose: Absolutely. It’s very important that they 
both note the deficiencies on that certificate at the time of 
closing and that anything that has been noted on that claim 
has been accepted by the Commercial Registration Appeal 
Tribunal as a complaint or statement for claim. 


Ms Akande: I too appreciate the material and the in- 
formation. I must say I’ve never bought a new home, but I 
have been in touch with people who have and I have heard 
the succession of horror stories sometimes around things 
that are less than adequately completed, and the long ha- 
rangues they’ve had with builders. I’ve heard your answer 
to Ms Haeck that you can’t guarantee that every builder 
gives everyone the information, nor can you guarantee that 
every home owner reads it, but at the same time, I am 
wondering to what extent you monitor or even spot-check 
to.see how widely known, how widely communicated, the 
information about your services is. 


Mr Ryan: Actually, we’ve been conducting what you 
might call consumer surveys of people who have bought 
homes on that very issue, and I guess we’re finding that 
we’re not as successful as we’d like to be in having mate- 
rial put in their hands. It’s an ongoing effort and one that’s 
receiving more attention over the last few years. 

It’s not easy, because as you realize—you’ve never 
bought a home—it’s not like buying toothpaste. A person 
maybe buys a home once every five or six years or maybe 
it’s once every 10 years. You can spend a lot of money 
advertising in the paper and waste it. The point is to try to 
get the information available at some point of sale or point 
in their journey from the decision they make that they 
want to buy until they actually make it, so they get their 
hands on this information. 

We still have a pretty big job to do with builders. I 
really feel that the builder should have that material in his 
sales office, which his potential customers can pick up. 
That’s the best place. We are spending money with pam- 
phlets, we go to home shows, we have a newspaper article 
and our people appear on the stage for new home buyer 
seminars that take place throughout the province, but still 
you don’t get everybody. It’s an ongoing thing. 

Ms Akande: Might I suggest that since it’s mandatory 
that they belong to the association, it might also be made 
mandatory that at the time the agreement is signed, the 
lawyer— 

Mr Ryan: It’s something we should consider. 

Mr Rose: I’m sorry; I missed that. 


Ms Akande: I might suggest that at the time the 
agreement is being signed, if it’s mandatory that these 
builders belong to the association, it should also be manda- 
tory that they give that material to the buyer. Also, it might 
be an opportunity to do that when they are in interaction 
with their lawyer, because there’s usually a great load of 
paper around that issue and that might well be emphasized. 


The program is extremely good but it’s only good if people 
are aware of it, use it and take advantage of it. 

Did you want to respond to what I was saying, because 
I do have one other question? 


Mr Rose: I was just going to add that in the survey the 
chairman referred to, 72% of the home buyers canvassed 
on that survey had actually seen the guide but only a quar- 
ter of them used it as a decision tool. So that shows you. 
There are other things. Of course the sales people are 
bringing a perspective as well from the builder. 


Ms Akande: The other thing I wanted to mention was 
the fact that a lot of your program deals with prevention, 
making sure that things are done properly in the first place 
and changing the standards to make sure that builders ad- 
here to them. That’s a tremendous job. Prevention is won- 
derful, but nevertheless things do sometimes go wrong, 
and when they do, and when it cannot be settled, even in 
spite of the guidelines that are laid down, do you not see 
that there is a role for someone outside the group to make 
decisions or to help mediate—arbitrate perhaps—or to 
help bring this to some effective conclusion that is inex- 
pensive as well as effective? 


Mr Ryan: I guess the CRAT is looked upon as out- 
side, certainly by our organization, and is, I would feel, an 
independent body that will make objective decisions on 
the problems before it. I would say also that we have been 
doing a bit of experimentation ourselves in this whole area 
of mediation, and have given consideration to whether or 
not bringing in an outside arbitrator at some stage might be 
a worthwhile exercise. 

We haven’t done it yet, but we have introduced addi- 
tional steps in the process that are in-house; for instance, 
the senior management group at head office. Sometimes it 
happens, when you’re too close to the situation, that 
there’s a benefit from having somebody more detached 
look at the problem, and I think the results of the senior 
management group getting involved have been very posi- 
tive and quite effective. They’ve been able to bring to a 
satisfactory conclusion a number of cases that were sched- 
uled to go to CRAT, but that this not quite independent, but 
at least more detached group has been able to resolve. 


Ms Akande: | think that’s commendable, but as a fi- 
nal analysis, sometimes there’s always the one or two, and 
I’m just wondering about the effectiveness of an inde- 
pendent arbitrator or mediator when all other resources 
have been exhausted, whether that role might not assumed 
by the Ombudsman. 

Mr Ryan: The Ombudsman of course does have the 
power to examine what CRAT comes out with with respect 
to a decision. You’ re suggesting before? 

Ms Akande: I’m suggesting that with the agreement 
of both parties— 

Mr Ryan: Oh, I see. 

Ms Akande: —when an impasse has been reached 
and has been recognized, it might be cheaper and more 
efficient to involve such a person. 

Mr Rose: Perhaps I could add to that. The present 
tribunal process is such that it does not cost the home 
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owner or the builder any money unless they decide to have 
counsel, so it is a free process. I think in some ways our 
people who are trying to negotiate a settlement between a 
builder and a home owner are almost doing a conciliatory 
role that might be not unlike that which the Ombudsman 
or somebody else might come in to do. 

Our job is to try to conciliate. Our act is quite clear that 
this is our job, to try to facilitate a conciliation or agree- 
ment, and that the appeal process is there to protect either 
party that may not like the decision. If I revoke a builder or 
propose to revoke a builder, he has a right, because I’m 
proposing to take his livelihood away. With respect to 
home owners, if they feel they have not had their warranty 
lived up to by the builder, we’re there to mediate and 
conciliate. It’s very much part of our process. 


Mr Ryan: If I could just make one comment, you 
know that I mentioned that six in 10,000 cases were going 
to CRAT. If that number were 200 or 300, then I’d be 
much more responsive to your suggestion, but it seems to 
me that a number that low is very strong evidence that the 
process works. 

Often these issues are not clear-cut either. We have a 
responsibility to the home owner, and in some respects to 
the builder, because we are not in a position to impose 
obligations on him where he shouldn’t have them. 


Ms Akande: It’s because I recognize that the process 
does work so well and that there are so few cases that I 
would recommend perhaps the other, because I know it 
would be so seldom. 

Mr Ryan: Yes, right. 
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Ms Harrington: Mr Ryan, thank you very much for 
coming. I also want to note, because I’m with the Ministry 
of Housing, the help that both Mr Rose and Mr LeBlanc 
were at the beginning of September on our hearings for 
Bill 112. We appreciate your input and we also look for- 
ward to next spring when you’re going to be working with 
various agencies plus the ministry with regard to the new 
building code. That is a good relationship, I believe. 

This has been a good opportunity to promote how suc- 
cessful your organization is. I hope some people will be 
watching and looking for the information that Ms Haeck 
has held up here that is out there. You’ve also promoted 
very well the idea that it’s not one cent of taxpayers’ 
money. This is a program that is working for people. 

I’d like to come to the question of the role of the Om- 
budsman. My colleague has asked whether or not there is 
any role that you can see for the Ombudsman. | think 
you’ve answered clearly that you feel there is the CRAT 
committee, which is a judicial-type body, so I guess the 
answer to that question is that you don’t see a role. Is that 
correct? 

Mr Rose: Not until after the tribunal. Once the tribu- 
nal’s decision is given, as I understand it, there is a right of 
appeal to the Ombudsman, or with any matter that is dealt 
with by the minister’s office. But we feel that in fact we’re 
almost forming a quasi-Ombudsman role in our present 
work and that the Ombudsman would be—if the builder or 
the home owner felt there was an injustice at the tribunal 


level, they have the route of going to the Ombudsman or 
they have the route of going through the court system. 


Ms Harrington: You’ ve made that clear. I would like 
to just go a step further and ask if you have any comments 
you’d like to make on your view of the Ombudsman’s 
office of Ontario and whether or not it is working effi- 
ciently and effectively. Would you like to make any com- 
ment on that? 


Mr Rose: Since we’ ve really had nothing to do with it 
as a program, we couldn’t really comment one way or the 
other. We’ve not had, as the chairman mentioned in his re- 
marks, that we’re aware of, any involvement by the Ombuds- 
man in one of our two client groups, either builders or home 
owners. We have to be neutral on that, unless perhaps— 


Mr Ryan: No, I’m afraid I would not like to make a 
comment without knowing the facts. 


Mr Murdoch: I just want to thank you for bringing 
your submission to us today. Not all builders belong, 
though, do they? 

Mr Ryan: Well, the law requires that every builder 
register. Some do not. Even with those who do not register, 
though, the people who buy a home from them are covered 
under the warranty act and the warranty program. We pay 
claims with respect to builders who don’t register. We try 
to catch them. We have a staff of three who move around 
and try to find homes going up that are not being put up by 
registered builders, and that’s reasonably successful. We 
take them to court. Sometimes they get fined and some- 
times it’s a good amount that acts as a deterrent. 

I guess what would really help us the most would be if 
all municipalities would not issue a building permit until 
they had evidence that the builder was registered and in 
good standing with the program. Unfortunately, that’s not 
the case. We’re trying to improve our linkages with munici- 
palities to get them on side in that way. Hopefully, we’ll be 
more and more successful as time goes on. 


Mr Murdoch: What happens, though, if the person 
wants to build his own home? 


Mr Ryan: No problem. I mean, if you build your 
own, you’re not covered by the warranty. 


Mr Murdoch: Okay, but that’s the way they get 
around it, isn’t it? There’s no warranty. Where we run into 
a problem is somebody—I think Ms Akande said some of 
the horror stories you hear. If you build your home to get 
around that and then someone comes along and buys the 
home, then we’re in a bit of trouble, aren’t we? That’s just 
where it is. I just wondered if you had any ideas what we 
can do there. 

Mr Rose: Perhaps I could just comment a little bit 
further. There are some people who make it a practice to 
build a new home ever year and sell it. 


Mr Murdoch: | realize that. 

Mr Rose: What we try and do is if we can determine 
there is a trail, if in fact they are acting as builder-vendors, 
we will take them to court. 

Mr Murdoch: Okay, I know that happens. Thank you. 
That’s all I have, Mr Chair. 
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Mr Ryan: We were hoping you might have a sugges- 
tion that we could use. 


Mr Murdoch: I think your suggestion is that we work 
with the municipalities. The municipalities know a lot of 
the builders who build their own, as I just said, maybe 
every year. The building inspectors know who they are and 
they could soon sort that out. 


Mr Ryan: Yes, that will help. 

Mr Murdoch: It’s good to hear that you’re working 
with the different building inspectors in the municipalities, 
because I think that’s the only way you’re going to be able 
to solve that problem. 

The Chair: Any further questions and/or comments? 

Ms Akande: Just one. I live in an older area of the 


city, Forest Hill, where some of the homes are refurbished. 
What would happen, for example, when we built our ex- 


tension? I know there were inspectors etc, but that would 
not fall under this at all. This is simply new homes? 

Mr Ryan: Yes, completely new. 

Ms Akande: Some of them are really completely new. 
I think they take everything but the cellar. Okay, thank you 
very much. 

Mr Ryan: You’ve got to be even more careful there 
than with a new home, when you’re deciding who’s going 
to do the work for you. 

Ms AKande: Certainly. 

The Chair: Thank you very much. I want to thank 
you for taking the time to appear before us this morning. I 
can imagine your schedule is rather busy. 

This committee will now stand in recess upon the call 
of the Chair. 


The committee continued in camera at 1147. 
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ANNUAL REPORT, OMBUDSMAN, 1991-92 


The Chair (Mr Mark Morrow): I'd like to call the 
standing committee on the Ombudsman to order. This 
morning we have appearing before us Roberta Jamieson, 
the Ombudsman of the province of Ontario. Welcome, Ms 
Jamieson. It’s always a pleasure to have you here. You’ ve 
been scheduled at 10 o’clock this morning until 12 and 
again at 2, if necessary, if you feel like it. Begin when 
you're ready. I understand you probably do have some 
opening remarks that you’d like to make, and please, if 
you would, leave some time this morning so that the mem- 
bers can ask you questions and/or comments. 


Ms Roberta Jamieson: Good morning all, bonjour, 
sago. Nice to see everybody. I will not make a lengthy 
opening statement for members today. I would like to put 
the report that we’re going to discuss today in some con- 
text, however. It’s the third report I’ve worked on as Om- 
budsman. 

The first one I reported on, most of the year was my 
predecessor’s work, so my part of it was really to set the 
stage for my term. 

The second report outlined in a bit more detail the 
approach I wanted to bring to the office as Ombudsman. I 
published for the first time a mission statement of the 
office. We tried to make the report one that was more 
accessible for the public. Some of you may remember that 
we experimented with using people’s pictures, making it 
more readable and so on. We set out in the mission state- 
ment the approach of conflict resolution, a win-win resolu- 
tion; that I propose to take preventative ombudsmanship, 
introduce that concept; and for the first time we analysed 
complaints according to what it was people were most 
concerned about, the top 12 issues. So that was the second 
report. 

In this third report, which we’re here to discuss, again I 
tried to make the format, the print and so on, so that it was 
more accessible for the average reader, as well as useful 
for the Legislature. It is a report that attempts to say: “We 
are implementing the mission statement. This is what 
we’ ve done, these are the trends we’ve seen, these are the 
obstacles we’ ve found and here’s our record.” 

I started out with a message that made comments on 
some of the trends I was seeing in the complaints. We 
reported on our activities in public education, our efforts in 
outreach and increasing access and the increased use of 
district offices. I talked about the particular challenges I 
found in the north when I travelled, particularly to the 
isolated communities up the James Bay coast. I talked 
about the title Ombudsman. | talked about what we were 
doing internally to increase our efficiency in dealing with 
complaints. I talked some more about preventive ombuds- 


manship and what that means. I tried again to give an 
indication of the kinds of cases we deal with, ordering 
them again under the top 12 headings of areas of com- 
plaint, and there gave a representative number of examples 
which really run the gamut of the entire bureaucracy and a 
number of the agency, board and commission tribunals 
that I deal with as well. 

I then went on in the report to devote a special section 
to a special investigation I'd conducted on the Human 
Rights Commission. I also included a section on jurisdic- 
tional matters. You’ ll recall this committee requested some 
time ago my views on this subject. We did study that area 
and I’ ve included in the report a statement on jurisdiction. 
I dealt with a particularly perplexing issue proposed by the 
current provisions of the Freedom of Information and Pro- 
tection of Privacy Act, an issue that remains outstanding. 
I’d be happy to discuss that with you further. I could cer- 
tainly use any intervention legislators might wish to make 
on this question. 

I then tried to give some excerpts of things I was say- 
ing around the province about the job, about the work, and 
so on. I gave a bit of a section on what other ombudsmen 
are saying in Zimbabwe, Mauritius, England, Poland, 
Israel, Guam and elsewhere in the world, because it is an 
international community that I’m a part of. 

The statistical information that took the over 33,000 
complaints and inquiries I receive each year and broke 
them down in a way which I hope was helpful—lI certainly 
think we can improve in the way we represent statistics 
and we’re looking to do that. 

Expenditures, a listing of the Ombudsman’s staff, the 
staff I rely on and who are so good at what they do; profes- 
sionals in this field. 

Finally, the mission statement in a much briefer version, 
just to remind myself and everyone of the standards 
against which I’m prepared to be held accountable. 

I think ’'m going to stop there and address any ques- 
tions members might have. I hope to be able to answer 
them today. If I can’t, I'll certainly undertake to get back 
with the answer. 


The Vice-Chair (Ms Christel Haeck): Thank you, 
Ms Jamieson, I’ll open it up to questions. We’ ve tended to 
be not necessarily as precise as some committees in 
allotting time, but we’ll go around the room and I will 
ask the Liberal caucus to—Mr Ramsay, did you have 
some questions? 

Mr David Ramsay (Timiskaming): Sure, I can start 
off. Welcome, Ms Jamieson. Nice to see you again. Thanks 
for coming to the committee today. It’s great where we are 
finally here together to talk about your report and we cer- 
tainly are eager to discuss it. 

I will start at the beginning. I have a question on page 2. 
You talk about the awareness and outreach of your office and 
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how important that is, and talk about the campaign you 
had launched. I was wondering if you’ve done any sort of 
follow-up study, any evaluation as to how effective that 
was and what impact it might have had upon your office. 


Ms Jamieson: Thank you, Mr Ramsay. You’re quite 
right, increasing awareness is something that has been very 
important to me and we did an opinion survey over a year 
ago just to see what the public knew about the office, 
whether they were using the office and what it is they 
wanted to know more about. I had some of my suspicions 
confirmed and I learned a lot. I learned that the more vul- 
nerable you are, the less likely you are to know about my 
office; the more likely, however, you are to have interac- 
tion with government and have complaints about govern- 
ment. The more educated you are, the more likely you are 
to know about us. I found out that I had quite a job to do to 
let people know the Ombudsman office exists for them, 
that they can make a difference and how to access us, and I 
wondered how to go about that. 

_ We’ve done a few things. One is to have the district 
officers go out and do more public education, as well as 
intake clinics in community centres out and around the 
province. Specific to this area, Toronto and the Golden 
Horseshoe, as you know, 52% of the population of Ontario 
is here and we wondered how best to reach them. There’s 
only so much you can do by publishing annual reports and 
giving speeches. 

We took a first step by doing a six-week campaign to 
raise public awareness. We did some media interviews, we 
did some billboards, we published new materials. I’ve 
heard a good deal about the materials, all constructive 
comments which we’ve taken to heart for future cam- 
paigns. But in terms of impact, this is a very difficult thing 
to gauge, because it’s not as though there are millions of 
people sitting out there waiting to rush to the Office of the 
Ombudsman to launch their complaints. 

We knew going at this that we were really filling a 
knowledge gap. Like those magnets you stick on your 
fridge that say, “Should you need to call the fire depart- 
ment or the police, or whatever, here’s the office, here’s 
the number,” that’s really the knowledge gap we were try- 
ing to fill. 

I didn’t expect thousands of people to stream into my 
office to lodge their complaints. I suspect we will see over 
time how effective it’s been. We are trying to keep up-to- 
date statistics when people come to us: “How did you hear 
about us? Did your MPP refer you? Did a government 
official refer you? Did you know about us from before or 
did you see that campaign?” Right now we’re nearing this 
year-end. I’m going to be tabulating the numbers of com- 
plaints and inquiries. That too will be a factor. I hope P’ ve 
responded to your question. 


Mr Ramsay: Yes. I guess there was a bit of an expen- 
diture, so I was wondering if you would have done a little 
more exacting evaluation just to see if you felt it was 
effective, but I guess, as you say, until you tabulate your 
cases—you’re right too, it’s not like other types of adver- 
tising campaigns. When you're trying to create demand, if 
the demand’s not there—it may be later on. Maybe you’ ve 


planted the seed that there is an avenue of recourse and it’s 
to come to your office. So you’re right, maybe only over 
time. 

I was wondering if you have considered other ideas to 
get the message out about what your office does, because 
we on this committee are very sympathetic to this, that 
there must be a better awareness in the general public’s 
mind about your office. Have you looked at other ways in 
which we might be able to communicate what you do? 


Ms Jamieson: Yes, I have. In fact, that’s been a pri- 
mary area of focus for me. I'll review a number of the 
things we’ve done. 

One is that I have moved to resource-staff my district 
offices, of which there are nine, with two people in each 
district, and I’m almost finished that; I’m two short at the 
moment. We call them district officers, and their jobs are 
really twofold: Part of their job is to do public education, 
and the other part is to take complaints. 

I’ve also had them develop, both there and in Toronto, 
where we have also now developed that capability—we 
never had it before. Before that campaign a year ago, we 
did not do outreach strategic public education at all. So 
that was really a first step. We’re doing much more of that 
now. At the time of writing of this report, we had devel- 
oped strategic public education plans for each of the dis- 
tricts and for Toronto. I don’t want to pre-empt my own 
next report, which I’m writing right now, but I can tell you 
we re a way along in that. 

Part of the strategy has been not just to go out and tell 
people that we’re there, come back, leave the office open 9 
to 5 and wait for people to come to us. In some places we 
go out and hold monthly intake clinics in community cen- 
tres; we go to Indian friendship centres; we go to commu- 
nities and centres that people with disabilities would 
frequent. So we are trying to be out and about and not 
waiting for people. That’s part of the strategy. 

The other part is that we looked demographically at the 
province. We looked at where the inmate population is 
concentrated, for example, and where we have a heavy 
concentration of aboriginal peoples, where we have franco- 
phone people in the province, where that concentration is, 
so we could inform our own strategy and meet those demands 
as required. 

They’re ambitious plans. They do demand resourcing. 
So far, we’ve been accomplishing them on existing levels 
and so far I have not sought additional staff to do it. So I 
would say we’re at the beginning stages, but it’s an area of 
high priority for me. 
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Mr Ramsay: I want to talk about the next point you 
just alluded to when you said you hadn’t hired new staff to 
do it. A concern I also have would be a sense of balance in 
priority-setting within the operation, certainly for the allo- 
cation of resources; that as you increase the outreach efforts, 
which we all agree need to be done, we all want to make 
sure we still have maximized the resources towards prob- 
lem resolution. I guess it has to be a balance. We wouldn’t 
want to take away resources from getting problems solved 
for people. 
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Coupled with that, in the outreach, would you maybe 
be attracting people to come to you before they have ex- 
hausted all avenues of appeal? I think it’s important that 
people understand that you’re the last avenue of appeal, 
that they should follow through whatever process they’re 
in till the end and then come to you. They shouldn’t come 
to you early in the game. 


Ms Jamieson: I understand your concern. That’s why 
I want to make clear that when people go out, it’s not only 
to deliver a role and function about the office, though 
that’s a very important part of the job: to let people know 
what we do. We are very clear that we are the place of last 
resort, when we do it. But the other part of the job, when 
you’re out there, is to sit down and take complaints. There 
are the exceptional public outreach activities where that 
doesn’t happen. 

When I went up the James Bay coast or wherever I’ ve 
been in the province, at the end of the discussion there is 
usually a lineup of people wanting to talk to us. For some 
of that, we give useful referrals: People don’t know when 
they’ ve exhausted their last resort because they don’t know 
about all the levels of appeal, so we tell them that. We say, 
“You've got two or three things to do yet, and if you’re 
still dissatisfied, we’re here for you.” We share informa- 
tion so that they use us appropriately the next time. 

There are inevitably people in that lineup who have 
reached the end who are very pleased to hear there’s some- 
place left to go and who will sit down and give you their 
complaint onsite. Frequently, my staff are able to resolve 
those complaints fairly quickly. Early on, when I did a take 
on, “Well, how successful are we at resolving com- 
plaints?” I found that 70% of the complaints and inquiries 
that come to us are resolved in the district offices. 

You’re right. The balance needs to be there between 
educating people and resolving complaints, but I think 
we’ re reaching the end of that. You can only reprofile your 
staff so much before you’re saying, “No, I really need 
something more.” 

The last thing I want to say is that I really think it is 
part of the job that, if you’re going to say you are a public 
office, you’re there for the public. You can’t say it with a 
straight face when you’re out there telling people you’re 
available to them unless they have some way of knowing 
that, and that takes deliberate strategic activity. We're try- 
ing to use our resources wisely in that regard. 


Mr Ramsay: I just have one more question in this 
area. As you know, our committee has been looking at the 
legislation in regard to your office; we’re all very seized 
with this as being a problem, for sure. I suggested to the 
committee yesterday, why don’t we make it mandatory in 
government offices, like in the welfare system, that if 
you’re not happy with the decision you have received from 
a government official, you should be notified of what your 
total avenue of appeal is in regard to that agency or minis- 
try? That way, people would know immediately, when 
dealing with any government official where they’re not 
happy with the outcome, what to do next, whether it’s to 
go to the manager or head of the department in whatever 
agency. Included in that would be the total avenue of appeal 
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they would have. Of course, your office would be there at 
the end; the phone number would be there. 

This list would either have to be given orally over the 
phone, or if in person, like in the welfare offices, there 
would be the piece of paper that would say, “You can 
appeal to this board,” so that people knew at the point of 
contact. 

I think you’re right that people don’t know. They get 
what for them is a negative decision from a government 
bureaucrat and they go off and don’t know, until maybe 
they fall into one of your outreach meetings or see an ad, 
or maybe it’s too late and they’ ve forgotten about it and 
don’t follow it up. Maybe they should know at point of 
contact what their recourse is. I was wondering what you 
thought of that. Would you see it as being helpful to your 
office if everybody knew they could come to you eventually? 

Ms Jamieson: Certainly. I think any way of increas- 
ing the public knowledge about their levels of appeal 
would be helpful. Many government departments do that, 
frankly, and we get a number of people referred to us by 
government employees who say to people: “I’ve done every- 
thing I can do for you. Now there is this office.” 

To get that relationship with the bureaucracy, it’s a very 
interesting balance we have to strike between saying, 
“We're not afraid to call them as we see them,” but also 
being there as a creative resource to find answers that will 
benefit both the person with the complaint and the govern- 
ment employee to do a better job, which we assume all 
government employees are interested in doing. 

The only thing I would ask you to think about is that 
there are a lot of reasons why people come to us. First, 
they may know the avenue of appeal. Let’s talk about 
those people for a moment. There are many people who 
don’t, but there are some people who do know the avenue 
of appeal but want to talk to us so that they feel more 
powerful in approaching the avenue of appeal. We’re not 
an advocate for people and we make that very clear, but 
it’s also very true that the average member of the public 
does not feel very powerful when dealing with govern- 
ment. Sometimes they want the comfort of saying, “I’ve 
called the Ombudsman office” before they meet the gov- 
ernment official. That’s a reality I don’t think is likely to 
go away very quickly. 

The other thing is, we have to look at the changing 
demographics of this province. There are many recent im- 
migrants in this province and many people coming from 
countries where complaining is not a positive thing to do; 
as a matter of fact, it’s a very dangerous thing to do. So 
there are many people who, I suspect, will be on the re- 
ceiving end of a government decision and go away and 
will not ask a government official, ““Where’s the avenue of 
appeal?” or may not even express dissatisfaction. They 
may get the letter in the mail and do no more because they 
feel helpless and they feel it’s pointless. 

However, if they know they can approach an office like 
mine without fear—I’m not saying there’s good reason for 
their fear in Ontario; I don’t think there is. But in their life 
experience it might be a pretty scary thing to say, “I don’t 
like what government’s doing.” If they know they can ac- 
cess my office, speaking their language—I undertake to 
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make the services available in the language of choice— 
they also may feel we’ll say to them, “Look, you can 
complain. It is a positive act. It will not be received nega- 
tively. Go here. If you’re still not satisfied, yes, you can 
come back to us, but try this first,” and encourage them to 
do that, and we do. 
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Mr Ramsay: They might feel more comfortable, then, 
if they automatically got a notice stating their avenue of 
appeal. If that came automatically with a negative response 
from government, that might— 


Ms Jamieson: Let’s say they’d have the knowledge. I 
think you still have a challenge of whether people would 
indeed feel it was real, if they could make a difference. It 
would also depend on the degree to which they understood 
what was being sent to them in the mail. Let’s face it, 
many, many people in the province do not speak English 
or French. 


Mr Ramsay: It would have to be multilingual, yes. 


Ms Jamieson: There are other dimensions I would 
ask you to think about, but in general, anything that will 
increase the public knowledge about their avenues of appeal 
I think would be positive. That’s as far as I would go in the 
hypothetical. I'd very much like to see the outcome of 
what you recommend and would be happy to respond at 
that stage. 


Mr Ramsay: Good. Thank you very much. 
The Chair: Mr Mammoliti, if you will, please. 


Mr George Mammoliti (Yorkview): Good morning. 
Thank you very much for coming. I’m going to go back to 
an old topic that you’re probably sick of in terms of it 
coming out of this member’s mouth, but a topic that I 
think is very important. You actually touch on it in your 
report in terms of human resources and how important that 
is to you, that your office provide equality and equity and 
respect and freedom from discrimination and harassment. 

I tend to wonder, after looking at a number of letters 
that have come through either this office, the Chairman’s, 
or mine, either at the constituency level or at the Queen’s 
Park level, in terms of the problems that exist within the 
office and the consistency in those complaints, that your 
office doesn’t provide for equality, equity, respect, freedom 
from discrimination and harassment—as a matter of fact, 
the letters will tell you the complete opposite, that individ- 
uals are frightened to be there and are afraid to work there 
and are actually at this point demanding that this commit- 
tee get involved in some capacity in terms of intervening. 

I’d just like to read for a second the latest letter that has 
reached my desk. Of course this one, like many, is anony- 
mous. I must say that we’ve got to weigh that as well, but 
in terms of the message and it being consistent with the 
rest of the letters that have come, I think we have no 
choice but to look at the content of the letter. 

“We, the staff at the Ombudsman’s office, feel the 
committee should be aware of the goings-on in the office. 
Each of us are afraid day to day of our positions, which is 
a very stressful state to work under. This office, over the 
past three years, has deteriorated more than the committee 


knows. During this period, approximately 100 employees 
have either been let go or left because of working condi- 
tions. With a staff complement of 125 employees, this is 
an unreasonable turnover. Some of the employees who 
have lost their jobs have worked with the Ontario govern- 
ment for more than 15 years and up to 26.” 

At the end of the letter it says: “This office is a hell- 
hole to work in under the current leadership. Please help.” 

Here we have the leader of the office telling us that 
things are going smoothly, that this is what you want to 
accomplish through these reports, that your management 
has proved to be positive in terms of the level of service 
that goes out as well as improving staff morale; on the 
other hand, we’re getting signed and anonymous letters 
being very specific and consistent in that they are fright- 
ened to be there and that there’s a problem internally. 

Are you aware of any of these problems and, if you 
are, have you tried to rectify these problems since the last 
time I made you aware of them? As well, if the numbers 
are correct and if there have been more employees let go 
since the last time we spoke, could I please have the num- 
bers in terms of severance packages and how much it’s 
costing the Ontario government to let those employees go? 

I know I asked for that a few months ago and you were 
kind enough to send that to our committee, but I'd like to 
ask for another group of numbers so that we can get an 
indication of how much that’s costing the taxpayer. That’s 
the first question. 

Ms Jamieson: I thought, Mr Chair, that we were 
beyond this. I thought that we had moved forward in our 
relationship. I'll answer the question as best I can. 


The Chair: Just let me clarify before you answer. I 
looked at the situation when Mr Mammoliti was asking his 
question, and in context of the report, he is in order to ask 
the question. 


Ms Jamieson: This is not a challenge; it’s not a point 
of order. 


Mr Mammoliti: I was just trying to clarify the situa- 
tion— 

Ms Jamieson: No, Mr Chairman, this is not a point of 
order. This is a statement that I thought we were beyond 
this discussion. However, I'll answer the question this way. 
I will be as constructive and as positive as I can be in 
responding to the question because that’s the kind of rela- 
tionship I am here to build with this committee. 

I will say that I would consider it very unprofessional 
of me to respond to anonymous allegations at any time. 
When I take a complaint about government action I don’t 
take anonymous complaints. That’s right in my act. I must 
deal with complaints which are clear and which one can 
professionally deal with. 

I also would like to say that this is really the first time 
I’ve heard any of these letters. None of them have been 
forwarded to me, despite requests that I made some con- 
siderable time ago to meet privately with members to re- 
ceive any. I have received none. 

I also would like to say that in any organization in the 
present climate undergoing significant change, and I 
would class the Ombudsman’s office, along with many, 
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many others out there in the public sector, as being one of 
them, yes, there are stresses; yes, there are changes; yes, 
there are frustrations. Sure, there are some unhappy people; 
there are unhappy people everywhere, in everyone’s office. 
Now what is available to those people to make sure their 
issues are dealt with? Are there mechanisms available? Is 
there fair access to them? 

I have told this committee on two occasions and pro- 
vided a copy of a grievance procedure that’s available in 
my office. It continues to be available. I even quoted statis- 
tics on the extent to which it had been used. It is above and 
beyond any grievance procedure I believe available to any 
member of the public sector because it provides for appeals 
internally and appeals to outside arbitration, outside the 
Office of the Ombudsman. That is available to any staff 
member who is not happy with what is happening. 
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The other thing I would like to say is that the issues 
that concern Mr Mammoliti, which he has raised once 
again, I have yet to see any substantiation of them, any 
facts, any anything, and I will not engage in myth-making 
today about those things. I would like to let members 
know about two things that are happening. 

One, you well know that the auditor is conducting, at 
my request and with the agreement of the public accounts 
committee, a value-for-money audit. He will undoubtedly 
look at this area. He’s conducting it on the basis of this 
fiscal year we're just coming to a close on. I had that 
discussion with the public accounts committee. If the con- 
cern is about expenditure of taxpayers’ money and those 
kinds of things, I feel confident the Provincial Auditor will 
look at that, and should he feel there are issues that need to 
be raised that cause him serious concern, | trust he will 
raise them, not only in the context of the report he makes 
available to me but also in his annual report, if he feels 
there are issues. He always has done this. 

The second thing you should be aware of is that my 
staff and I are about to embark on an exercise in collective 
bargaining. With the passage of the changes to the Labour 
Relations Act, which made it much easier for people in this 
circumstance to organize, to unionize and so on, that is 
exactly what my staff have done. They’ve exercised their 
rights to do that and they've organized. Many of these 
issues, if there are such issues, will have an opportunity to 
be raised in that context. I think on two counts, those 
issues are dealt with or have a forum to be heard. 

I will not reply to anonymous comments. I don’t think 
it’s appropriate in light of the developments to exercise my 
discretion to share any further information with this com- 
mittee on that subject. I'd like to respect the processes that 
are in action at the moment. 


Mr Mammoliti: As a follow-up, Mr Chair, first of all 
let me say that in terms of the collective bargaining proce- 
dure, if there is going to be a procedure, that’s good news 
in a sense. If there are problems, perhaps this may be the 
way those problems would get resolved. So that’s good 
news. This is the first time I’m hearing about that and I’m 


glad. 


Mrs Elizabeth Witmer (Waterloo North): It’s in the 
letter. 


Mr Mammoliti: Yes. It’s the first time I’ve actually 
heard about that, and it’s good. I’m glad to hear that. 

The other issue is, of course, the dissatisfaction with 
what you’ve said in terms of providing me with perhaps 
some more figures in terms of who has been let go or how 
many people have been let go since the last time we’ve 
spoken and how much that’s going to cost. 


I appreciate the fact that the auditor is doing his thing, 
but I also have a responsibility on this committee and I’d 
like to find those numbers out at first hand. I'd like to ask 
you again to consider giving me those numbers and re- 
quest that again. Would you reconsider and give us the 
numbers in terms of how many people have been let go 
since the last ttme we spoke and how much that’s going to 
cost? 


Ms Jamieson: I’m going to avoid the temptation to go 
back to our earlier discussion of what is the role of the 
Ombudsman and what is the role of this committee. I will 
only say that it may be instructive to review section 8 of 
the Ombudsman Act. I’m not sure whether you have that 
in front of you. Internal operations, particularly staffing, 
are a matter that the act reserves to the Ombudsman. It is 
inappropriate for me, I believe, to entertain this question 
further. 


Mr Mammoliti: Mr Chair, ’m going to look to you 
for some advice on this, because even though I’ve been 
here for a couple of years, I think I’ve still got a lot to learn 
in terms of procedure in committee. I would think there’s 
an obligation at this point for the Ombudsman to provide 
this information after one of us has asked for it. If I need to 
put this in the form of a motion that would ask the com- 
mittee to ask for this information, I'd be willing to do that. 
If that’s not the way to get this information, then I'd like 
for you to perhaps explain to me how I would go about 
getting that from the Ombudsman. 


The Chair: I’ve ruled once, Mr Mammoliti, that your 
questions are in order, that the human resources, the 
Ombudsman’s report for the year, the expenditures—you 
can ask questions on that. The Ombudsman is free to answer 
or not to answer. 


Mr Mammoliti: In light of that, I’m going to ask one 
more time: Will the Ombudsman reconsider and give me 
the information I'd asked for in my latest statement? 

Ms Jamieson: I'll try once again to be helpful. The 
Board of Internal Economy, as you know, reviews my 
estimates. Every party’s House leader sits on that board. 
All parties are represented and the Speaker chairs that 
committee. They review my estimates. I have also under- 
taken to table with that board a copy of the auditor’s report 
at the conclusion of the value-for-money audit. I think 
there is a way for members, I would suggest to you, to 
access that information. I can’t conceive of a value-for- 
money audit that wouldn’t look at these kinds of questions. 

I have no further comment to make on this, Mr Chair, 
except to say that I’m trying hard to be constructive but I 
really take issue— 
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Mr Mammoliti: Mr Chairman, I was hoping this in- 
formation could reach us before this afternoon. I’m hear- 
ing that this information is not going to be given to us at 
all and I think my rights perhaps as a member of this 
committee are being destroyed at this point. I need to ask 
some questions around this area and I need this informa- 
tion to be able to do it. 

I would like this information before the end of the day 
so I can resume my questions to the Ombudsman. If this 
isn’t going to be, Mr Chairman, then frankly my questions 
aren’t going to be answered and I can’t wait for the 
auditor’s report. I want to know about this information and 
I'd like to know at first hand from the Ombudsman. Mr 
Chairman, should I put in a motion that would ask the 
Ombudsman to go back and dig up this information for us? 


The Chair: Mr Mammoliti, if you want to move a 
motion, that’s entirely up to you. You have the right in this 
committee, as in any committee, to ask the questions of 
your choice, but you also have to understand that 
deputants appearing before us have the right to answer 
them or not. 

Mr Mammoliti: Okay. I move that we, as a body, ask 
the Ombudsman to provide us with the number of individ- 
uals who have either resigned or have been let go since the 
last time I asked this question, and the amount of money 
this will be costing the provincial government and the 
Ombudsman’s office. 

The Chair: Do you want me to read the motion to 
you? Any comments or questions on Mr Mammoliti’s 
motion? 

Mrs Witmer: I'd just like to indicate that I will not be 
supporting the motion, because there is going to be an 
audit done of the Ombudsman’s office and I hope that in 
the course of the audit all that information would be avail- 
able to us. I personally thought we were going to deal with 
our report. There’s some excellent information here and I 
think it’s time for us to move beyond where we’ve been 
and deal with the future of this committee and the future of 
the Office of the Ombudsman. 

The Chair: Further questions and/or comments? 


Mr Tony Rizzo (Oakwood): I would like to ask just a 
question to her to clarify. 
1050 

The Chair: We are now dealing with Mr Mammoliti’s 
motion. 

Mr Rizzo: I’m talking about the motion because there 
may be more information I can get from her that would 
encourage me to vote for or against the motion. 

The Chair: Speak only to the motion, please. 

Mr Rizzo: Who can give me an answer? Should I ask 
him the question then? I don’t know how to decide. I want 
to know if this information is available right now. Is it 
public information right now? If it is, why aren’t you volun- 
teering to give that information? If it’s not, then when are 
we going to have that information available through an 
auditor’s report? 

The Chair: Thank you. Any further questions and/or 
comments? 


Mr Mammoliti: I might add, Mr Chairman, that the 
last time I asked for this information the Ombudsman’s 
office was kind enough to give it to us before the end of 
the day, so I can’t understand why the Ombudsman’s office 
and the Ombudsman are refusing to give me that informa- 
tion at this time. 

The Chair: Mr Murdoch, please. 


Mr Bill Murdoch (Grey): I think Tony has a very 
good question. He just asked, “Is it available now or isn’t 
it?” or, “When would it be available?” I don’t think there’s 
anything wrong with that question. I think you should answer 
it. I mean, that shows him the way he wants to vote. 
Maybe it’s not available. 


The Chair: Ms Jamieson, do you feel like answering 
Mr Rizzo’s question at this time? 

Ms Jamieson: Sure. Is it available publicly? No, it’s 
not a matter of public record. The Ombudsman Act reserves 
to the Ombudsman in section 8—it’s one of the things the 
Legislature did in ensuring that the Ombudsman had inde- 
pendence to act. They said the Ombudsman will be ap- 
pointed for 10 years. The government can’t cut the 
Ombudsman’s salary. She will lease such premises as she 
feels necessary, and staff in terms of employment as are 
necessary. These were all checks and balances put in the 
act to make sure you had someone free and willing and 
available to call them as she sees them, to criticize the 
government in an investigative finding if that was neces- 
sary, without fear of reprisal or any action like that. 

There is an audit done every year on the books by the 
Provincial Auditor under the act. He usually looks at finan- 
cial transactions. This year I have asked him to look at 
more than that and to look at value-for-money audit, which 
the public accounts committee and I have agreed is some- 
thing that will be done at the conclusion of this fiscal year. 
He will then provide the report to me as he’s obliged to do 
under my act. I’ve undertaken to give it to the Board of 
Internal Economy and that information can be accessed 
through the Board of Internal Economy in that fashion. 

I want to make it very clear to the member asking the 
question that we have had lengthy discussions, myself and 
the committee, on the role of this committee vis-a-vis the 
Office of the Ombudsman. The role of the committee is 
not to be the board of directors of the Ombudsman or to 
oversee the day-to-day operations of the Ombudsman. The 
act makes that very clear. Because there were so many 
myths swirling around last summer without foundation, 
without fact, without substantiation, I, in an effort to dispel 
myths, used my discretion to make that information avail- 
able to this committee. 

I think events have now moved beyond that. I had 
hoped the relationship with the committee had moved be- 
yond that. We now have a value-for-money audit happen- 
ing which will provide an opportunity for those questions 
to be asked and answered by the appropriate people. If 
there are any doubts in any members’ minds that there are 
problems, then there’s an opportunity in the collective 
bargaining context to deal with those as we look to the 
future. So I think there are two ways the concerns that 
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have been expressed can be addressed if there is founda- 
tion for them. I hope that’s helpful. 


The Chair: Before I move on to you, Mr Murdoch, 
I'd like to acknowledge Hugh O’Neil, the member for 
Quinte, and some guests that he’s brought into the room. 
Welcome, and good morning. 

Mr Murdoch, please. 


Mr Murdoch: When I asked the question before, 
Roberta hadn’t said some of the things that she’s continued 
to say, so this sort of answered some of my questions 
because we did get that information. That’s what I was 
going to ask you, if we did get it before, and I thought we 
did, and you said we did, so that answered that question. 

This is what this committee’s whole problem is, 
though, with you sometimes—not you per se but with the 
Ombudsman’s office. Some of our members get frustrated, 
and in this case George would like to know some informa- 
tion, and whether it’s valid or not, he’s requested it. I hate 
to see it go even in the form of a motion, because you can 
still ignore the motion, but if it passed, then what it does is 
put this committee into a conflict with you again, which I 
don’t want to see, because we’ve got to work together. I 
think before we’re done today on this report there are 
some other things and I hope we can get together to work. 
So we don’t need this kind of confrontation and I'd hoped 
there would be some way we could resolve it without even 
taking a vote, because there again I don’t know where 
that'll lead. 

As I say, I don’t know where to go from here, other 
than I know what you’re saying. This allegation that was 
just read into the record was unsigned. I believe there are 
some that are signed and sometimes there are other ones, 
and I agree with you, in a lot of cases you can’t deal—my 
office is the same way. If I get complaints that are not 
signed, I file them where nobody else will find them either. 
But when you do get them, sometimes you have to deal 
with them. In this case, I think, when we’ re here, George is 
asking for some information. 

Is it really that hard to get that you couldn’t send it to 
him? Maybe I’m off topic a little bit. I’m still talking to 
this motion, but is there not some way we can try to get 
along and help George with his concerns, because I think 
he’s really serious about this, and I don’t think he’s look- 
ing for trouble. He’s just trying, in his own mind and 
maybe some of his own constituents—I don’t know—to 
solve this problem that we do have. 

We're always going to get complaints about all kinds 
of government offices. That’s always going to happen and 
we’re always going to have them, but we’d like to be able 
to deal with them. I just try to appeal to you that maybe 
you could do that, if it’s that easily available. I don’t know. 
I’m just trying to solve this problem so we can go on with 
some more constructive business. 

Mrs Witmer: Call the question and get on with it. 

Mr Murdoch: George wanted to say one more thing, 
I think. 

The Chair: The question is called. That’s it. Pll read 
the motion out. 

Mrs Witmer: I'd ask for a recorded vote. 


Clerk of the Committee (Mr Franco Carrozza): Mr 
Mammoliti moved that the committee ask the Ontario 
Ombudsman to provide us with a list of the numbers of 
individuals that have been let go and the amount of money 
paid to them. 


The Chair: All those in favour? 
Ayes 


Frankford, Mammoliti, Murdoch (Grey), Rizzo. 
The Chair: All those opposed? 


Nays 


Abel, Drainville, Eddy, Haeck, Miclash, Ramsay, 
Witmer. 

The Chair: Motion denied. Okay, questions and/or 
comments? 


Mrs Witmer: I'd like to turn now to another topic. 
It’s still the outreach, but I know you’ve taken some steps 
to ensure that the public is more aware of what the office is 
able to do and also what the members are able to do. Do 
you have any Statistics at all that would indicate to you that 
more members of provincial Parliament are referring con- 
stituents to you? Do you have numbers or any indication? 

Ms Jamieson: [| actually don’t have numbers with me 
today, but I can tell you that I have witnessed, as I’ve said, 
I think, in this report—on page 4 I say there’s been im- 
proved communication and an increase in numbers. 

One of the things that I did early on was go round and 
meet with each caucus, because I knew there was a whole 
host of new members in the Legislature after the last elec- 
tion, and talk about the office. The other thing we’ ve done 
as officers of the Legislature, all of us, the conflicts com- 
missioner, the auditor and so on, is hold information 
sessions—the Speaker’s hosted them—to let members 
know. I’ve also had my staff hold orientation sessions for 
constituency assistants, and I hope to do more of that. 

Yes, I think the contact is increasing. I think with the 
ones that are referred now there’s a very clear communica- 
tion of what we can and cannot do. Some members indeed 
even come with their constituents, as Mr Murdoch did 
very recently, and I know this is on the increase and I’m 
pleased to see it. I haven’t brought the numbers with me. I 
suppose I could dig that out if that would be helpful. 


1100 


Mrs Witmer: I just know that within my own constit- 
uency office my staff are now aware of the ability that they 
do have to make referrals to you if all else has failed. I'd 
like to ask you about that, because I have to tell you, when 
I was reading through the report yesterday, there are exam- 
ples of cases that you deal with that surprise me, because 
my staff deal with many of these issues. I guess I’m won- 
dering why some of these issues were not dealt with within 
the MPP office and why you would become involved at 
such an early stage, because my staff does the majority of 
these cases in Waterloo on our behalf. 


Ms Jamieson: It doesn’t surprise me that in the 
member’s office many of the complaints are similar in 
nature. We often will ask people who come to us: “Have 
you approached your member? Have you dealt with your 
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member?” There may be reasons why members of the 
public would not do that first, whether they are of a differ- 
ent political persuasion, whatever the reason may be. That 
of course is their option, but we do ask them whether 
they’ve gone to their member and let them know that their 
member is there to do things like this. 

I am very clear that members take up and resolve com- 
plaints from their constituents every day. What the 
Legislature has done in creating the Ombudsman is to say: 
‘We have a special need here. We need a place of last resort 
that’s independent of government and that has extensive in- 
vestigative powers, so we’re going to create it and give 
that to the Ombudsman.” 

Many members will say: “I’ve gone as far as I can. 
This needs a formal investigation. I don’t have the re- 
sources to do that, but the Ombudsman does. Go to her.” 

I try and work cooperatively and, where possible, we 
do say: “Have you talked to your member? This is some- 
thing your member could help you with.” In that way I 
hope we’re complementing one another. 

Let me also say though, lastly, that by the time people 
get to my office, they’ve had it, usually. They are very 
frustrated and they have been through all the channels of 
government and have been turned down and are coming to 
us as the place where they hope they can get some help. 

If the answer is again seen to be a bureaucratic one of, 
“You're in the wrong place; go over here,” it is sometimes 
not well received. So I ask you just to keep that in mind as 
well. If it’s something we can do, and do quickly and do 
simply, we will. We may use the opportunity to educate 
them that something like this, in future, they might take to 
a member or avenue of appeal and use the opportunity to 
educate. 


Mrs Witmer: I really think that is important. Maybe 
it’s because of my time as a school trustee, but there are 
steps that individuals need to go through. For example, 
before they used to be able to come to the school trustee, 
they’d go through the principal and the superintendent and 
what have you. In the same way now, I tend to be very 
careful if people come to me with a municipal or school 
issue. I direct them back to the appropriate level of gov- 
ernment. 

Iam a little bit concerned that many of these problems 
are not that serious, and I think we sometimes have been 
able to resolve them ourselves within our constituency of- 
fice by one phone call. Even though the individual can’t 
get through the red tape, our staff are able to, or were able 
to. I would hope that you will continue to encourage indi- 
viduals to deal with the appropriate level of government, 
because I see the function of the Ombudsman as the place 
of last resort. Certainly any issues that we send your way 
are because we’ve spent a lot of time and we can’t get 
anywhere and all the avenues are exhausted. 

We had some discussion around the title of “Ombuds- 
man.” I know you’ ve indicated that we should be creative 
and we should look for another title. However, I have to 
tell you that at the end of our discussion, I think we basi- 
cally came to the conclusion that the best title was still 
Ombudsman. “Public protector’”—we could see you in the 


Batmobile and what have you, and we didn’t like the con- 
notation of “complaints commissioner.” 

We were also concerned that a lot of money has been 
spent in advertising recently and making the public aware 
of the role this should have. If we were to change the name 
now, there might be some confusion. I would really like to 
hear your comments. 


Ms Jamieson: I was speaking at the faculty of law at 
the University of Windsor the night before last and I was 
asked this question again. There isn’t one public function I 
have been to, certainly in the last 18 months or perhaps 
longer, where this issue wasn’t raised with me as a ques- 
tion from the floor or privately. I’ve had this discussion 
about it with my colleagues, including the Swedish Om- 
budsman, and it is a concern. People view it as a sexist 
title, and I’ve researched this. 

I used to say that frankly, it’s a Swedish word and 
that’s why it’s “Ombudsman.” Well, then I dug deeper. If 
you look at the root at end of the word, it has the same 
connotation as “man” in mankind, so that explanation 
frankly doesn’t wash. It is also very difficult to pronounce. 
At almost every public function I’m at, I meet people who 
cannot pronounce it. It’s often the person introducing me, 
and I don’t blame them. They can’t get it; they can’t wrap 
their tongue around that, so it’s a difficult word for a few 
reasons. 

All right, so what do you change it to? Some universi- 
ties have used the title “Ombuds.” Now we’re getting to 
the stage where that really doesn’t mean anything. It’s not 
a Swedish word, it’s not an English word, it’s not an any- 
thing word. Others use “Ombudsperson.” The only prob- 
lem with that is again, that is half an English word, half a 
Swedish word, creating a new language and it’s more diffi- 
cult to pronounce than “Ombudsman.” 

I’m not sure that’s the solution but I know there should 
be one, and I’m collecting alternatives from people 
because everybody who tells me, I say: “Call your MPP. If 
you’re going to change it, it needs an amendment. Until 
then I’m stuck with it.” I have people who still introduce 
me as “Ombudsperson” because politically they will not 
say “Ombudsman.” Some of them I’ve collected are par- 
liamentary commissioner, public protector. 

I have the same issue. “Public protector” definitely 
smacks of advocacy in the face of massive unfairness. I 
would look for something more neutral in tone that gets 
the essence of the office across. One of the titles ’m think- 
ing about lately is public mediator. What does that do? 
That says you’re available to the public but it says the 
function is mediation. You’re between government and the 
public. That’s the job: Find a solution between the two, 
and it kind of has the essence of the role in it. I’m not 
pushing that in particular but it has a certain appeal. 


I do know that we need to find a title that means some- 
thing to the Ontario of this decade and indeed of the next 
century. We are a changing population. We have many 
people from many parts of the world in this province and 
we need an office that will capture the spirit of the job in a 
way that we can all understand and share, and that’s the 
challenge. 
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Mrs Witmer: I guess it appears there hasn’t been a 
satisfactory alternative provided at the present time, and 
obviously those people who share that position throughout 
the world haven’t even been able to determine what is 
most appropriate. 


Ms Jamieson: To be frank, we’re talking about it. But 
I'll tell you that the same views about sexist language that 
manifest themselves on either side of the debate are very 
much alive in the Ombudsman community. At the last 
meeting, I can tell you there were maybe five females in 
the world who hold the post. We’re talking about this subject 
and some people have a certain affection for the term 
because of the history of it. 

You raised the question of confusion and money. Con- 
fusion: I don’t know. “Ombudsman” is confusing to a lot 
of people, particularly if you can’t pronounce it. Money: Is 
it going to cost a whole lot of money for me to produce a 
whole lot of new material? I have run out of the public 
education materials we did last spring, frankly, and have 
just had to have some more printed, minus the cover that 
was so talked about last year. It talks about: Do you have 
problems with provincial government organizations? So 
we have a demand for public education materials that’s 
ongoing. If the title were to be changed, it would be a 
matter of phasing it in and, I think, could be accomplished. 
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Mr Frank Miclash (Kenora): Id like to start off by 
welcoming you to the committee and thanking you as well 
for taking time to come to the northern part of Ontario. As 
you will remember, we met on a number of occasions 
while you were up there and I think people quite appreci- 
ated the fact that you took the time. 

However, I must say I was somewhat taken back by 
some of your comments in terms of people feeling isolated, 
lacking resources, access to services, knowledge of govern- 
ment and comments like those you ended up making. As a 
person who’s third-generation northerner, I can’t say how 
much I’ve seen communications in the north: in terms of 
airports being built in most of the northern communities 
you visited; in terms of telephone linkage between all those 
communities and the offices, my office in particular. There’s 
a 1-800 number that goes to every single community. 

I was wondering if you can maybe expand on some of 
the things you found in the northern communities where 
they were not accessing government as much as they 
would like to. At this time, too, I must say that whenever I 
do a northern tour, and I do them frequently—we have 
additional moneys in our budgets as northern members 
to carry out these tours—I come across a lot of people, 
bureaucrats in particular, doing the same thing I am and on 
a much more regular basis than I do. So I’m just wonder- 
ing if you could expand a bit on your comments. 


Ms Jamieson: Thank you for the question. If your 
question is specific, perhaps I should ask first, are we talk- 
ing about the James Bay communities specifically? 

Mr Miclash: Those, and you also mentioned—I was 
pleased that for the first time some members visited the 
community of Kenora, and you found out they too had 
similar concerns and issues. 


Ms Jamieson: I have since been back to a number of 
northern communities and this is a constant theme. I am 
not in the position you are, Mr Miclash, to say to what 
degree they’ve improved over time. I am in the position, 
though, to report what I heard from people, that there’s a 
long way to go yet. There continues to be concern about 
lack of services or, if there are services, they’re few and far 
between and not to the level people would like, whether 
you're talking about health issues in the north, the northern 
health travel grant—health was a hot issue up there, I can 
tell you—and lack of access to resources. 

There is a feeling that in the south people have ready 
access to most things. As you go farther and farther north, 
the farther away you get from offices, the farther away you 
get from government bureaucrats, the less likely you're to 
know about the availability of grants, programs and so on. 
This 1s how people feel. This is what people told me. 

In the James Bay area, I think the concerns were a little 
different because of the historical circumstance of the 
people on the James Bay coast. There, there was a real 
concern about services, but there’s a tangled web of federal 
and provincial issues in those communities. Mind you, to a 
greater or lesser degree, this concerns the communities. 
Some of the communities are saying, “We don’t care 
which government does it; we just know we have a need 
for a school,” or whatever it is, “and we’re not getting it,” 
and insist that I should be able to take up their complaint, 
even though it might be federally related, for example. So 
that has special challenges. 

There’s also a feeling in those communities that I 
found: There’s a profound sense of distrust in many, and 
this has to do with the history of relations, a very sad 
history of relations that we will all acknowledge exists in 
this province between aboriginal peoples and govern- 
ments, historically, a distrust that if they advance it, gov- 
ernment will in fact do something about it. I underline the 
fact that this is historical in nature, and even though im- 
provements are being made, it took a long time to get that 
attitude; it’s going to take a long time to deal with it. 

I hope that helps amplify on some of the concerns I 
heard. 


Mr Miclash: It does. When you hear these specific 
complaints from folks up there, are they relayed to the 
various ministries that are involved, and relayed directly? 


Ms Jamieson: Yes. First of all, we again suggest that 
they contact someone in the ministry, give them a number 
and a name. Sometimes we also use translators in those 
communities. I travelled with a translator there. Again, I 
will find some places where people are ready to do that, 
and some places where they feel that even if they did it, 
they wouldn’t get a response. So we have to deal with that 
as we find it. We may assist them. They call, they get the 
answer, they get more faith in the system to answer them 
the next time. We may do it; they see the response; they 
may have more courage to do it next time. 

If it’s a broader question, I will come back and write to, 
and did write to, a number of ministers and raise the 
issues. I acknowledge there’s a federal element. I have 
even written to the federal minister and said, “Yes, I know 
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this is not my area of jurisdiction, but I heard it; you 
should know about it; whatever action you take, that’s up 
to you, but I’m hearing it,” and try and get the word out to 
the people who are most able to deal with it. 


Mr Miclash: I just have one further comment. That’s 
around the name. As the previous member had indicated, 
we spent some time over the last week on the name, and I 
must say that I’m quite satisfied with “Ombudsman,” 
because I think a person coming to yourself in your capac- 
ity really doesn’t care what the name is, as long as they get 
their problem solved. I’m finding that out, anyway, from 
my point of view, and the Ombudsman does have a history 
in this province. I guess I’m a little bit nostalgic when it 
comes to this, but that’s where I’m coming: from on the 
name. So I’]I put that on the record. 


The Chair: Thank you, Mr Miclash. Mr Drainville, if 
you will, please. 


Mr Dennis Drainville (Victoria-Haliburton): Thank 
you very much for coming. I have a number of questions. 
I'd like to go back to the question that was raised by Mrs 
Witmer about the complaints that you get, many of which 
we would handle in our own constituency offices. 

I raise this coming at it from a couple of different 
angles. I am in a riding, Victoria-Haliburton, that doesn’t 
have a lot of government offices, so we end up being a 
clearing house for an awful lot of things that people would 
have to go to Oshawa or Peterborough or Toronto to do. 
We become a conduit for a massive amount of work. Actu- 
ally, the fact that some people go to you is, as far as we’re 
concemed, terrific, because you’ve got a lot more staff 
than I have and if people want to go and use your re- 
sources, that’s fine. I say that as somebody who earnestly 
wants people’s problems to be solved. 

The other side of it is concern about your office and 
concern about the province of Ontario and focusing some 
of these things. I’ve read through it, by the way, and I 
appreciate a lot of the work that’s gone into the report and 
some of the material that’s here in terms of what people 
bring to you in terms of problems. 

I look at that and I sort of think to myself, “Thank God 
people are using your office,” but the other side of that is, 
some of those things people may well be frustrated about, 
but some of those things are really things that should be 
handed on to a constituency office. There are a thousand 
reasons why people don’t. You may not like the local 
member; it may be a different political party; it may be that 
you phoned once and you didn’t get them on the line 
because the line was busy. There are a whole lot of reasons 
why people don’t end up connecting. 
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My only concern about this is your ability to handle 
that kind of volume because of the number of complaints 
you get and how some of them, in my view, are inappro- 
priate; not inappropriate in the sense that obviously there’s 
an issue there to be dealt with and you deal with it and do 
it as quickly as you can, but rather the fact that you could 
almost build yourself into a situation in which you're tak- 
ing so many varied problems that you end up not being 
able to do the very real, difficult cases that are going to 


come up, because you need this huge bureaucracy to be 
able to handle it all. 

That’s one of my concerns. How do you make sure 
you’re not overburdening the whole process by taking on 
some of these things that will inevitably make it more 
difficult for you to handle the very real concerns that you 
have to in your position? 

Ms Jamieson: I guess the way we’ve done that is 
trying to make sure that in handling all the issues that 
come forward and referring people or letting them know 
what their avenues of appeal are, we’re doing that quickly, 
we have the knowledge to pass on and we’re not spending 
two or three hours. Many people just want someone to tell 
their problem to. I think it’s an issue where you try to train 
staff to be sensitive, to hear people out, not to be overly 
bureaucratic in responding, even if the message is, “You're 
not in the right place,” to give that sensitively and to do it 
time-efficiently. 

It does put a lot of stress on people. My staff hear 
complaints from people all day long. That is our business 
and it’s a very stressful environment. It’s hard to be posi- 
tive all the time and so on, but they do a terrific job at it. 
You try make sure people know where the focus of the 
work should be—on jurisdictional complaints—and make 
sure we’re as helpful as we can be but realistic when we 
deal with people. We don’t give them unrealistic expecta- 
tions that we can take on the world. I have people calling 
about, “We think the Prime Minister shouldn’t be around 
any more.” 


Mr Ramsay: You took care of that one. 


Mr Drainville: That’s a big one. Keep up the good 
work. 


Ms Jamieson: Or “We’re upset with the courts,” or 
‘“We’re not happy with the local employer,” or whatever. 
You’ve got to listen and take that in, but let them know 
where the right place is to go with their concern. I don’t 
want to make light of the issues coming to us. People feel 
strongly when they come to me. They’ve had it and they’re 
determined to get something done. It’s a very delicate bal- 
ance; you re quite right. 

The other thing to keep in mind is that while people 
may come on an issue and express an issue and may be too 
early in raising their complaint with us, and we may refer 
them on, we also are trying to keep note of the things 
they’re complaining about. Why? Because sometimes 
you'll hear things in Ottawa, Timmins, Windsor, North 
Bay, and if you hear them enough, you’ll know there is a 
broader issue here, that they’re not getting good informa- 
tion, as they should be, from government offices, that 
there’s something that can improve throughout govern- 
ment. So you might keep an element of the complaint that 
I can then explore. 

This is where the Ombudsman’s ability to do own-mo- 
tion investigations is helpful, to separate the individual’s 
concern, which we may or may not be able to help him 
with at that stage, from the symptoms, which might be: 
‘“Nobody’s answering my phone call. I can’t get a reply. I 
can’t get through on the telephone line.” We may then 
launch a broader investigation, looking at four, five, six 


11 MARCH 1993 


STANDING COMMITTEE ON THE OMBUDSMAN 


B-183 


district offices, and fix something that person brought to 
us. So the balance is important, but there is value in every 
communication. 


Mr Drainville: Let’s move from that to the issue of 
efficiency. You mention in your section on efficiency, 
which I read with some interest, page 5 of your report, that 
you've established a requirement that complainants and 
government are informed at least every two months of the 
status of an investigation. Has that had any effects, and 
could you describe what kind of effects you’ve received 
with setting up that policy? 

Ms Jamieson: | think the effect is twofold: One, inter- 
nally, if we’re into a formal investigation and you know 
that every two months you must update the parties, you’re 
cognizant of what you have to update about; externally, 
people are kept in the picture, up to date. We thought we’d 
try the two-month rule. It’s possible we could even im- 
prove on that. As you know, in most of our complaints, the 
average time it takes us to resolve an issue is about 102 
days, a little over three months. So not every complaint 
goes that length of time, and I want to make that clear, but 
if it goes longer than two months, I think at a minimum 
people should know what we are doing with their issue, 
what progress we have made. I think it’s been twofold. 


Mr Drainville: You are very laudatory about the Min- 
istry of Correctional Services. I’m interested in finding out 
what the change in the response time was in that particular 
situation. 


Ms Jamieson: | didn’t bring those statistics with me. I 
can certainly see if I can dig that up. I’m about to comment 
again; as you know, I’m writing my fourth report now, 
which will be tabled in a couple of months. I'll be able to 
give out my words of commendation for those who are 
doing well and encouragement for those who could do 
better. But I can tell you that in that particular year, yes, 
they did improve. Would you like those? 


Mr Drainville: It would be interesting to note; it gives 
you sort of a sense. I think part of the function of this 
committee is a function of knowing not only how you set 
your priorities and how you set your procedures but also 
the success of those things. It’s helpful for us to know that 
because it gives us a sense of how you’re moving towards 
your objectives. I'd appreciate those figures if you have 
them. 

I want to touch briefly on the issue of systemic prob- 
lems. In a sense, my own work in 10 years of working 
with low-income people across the country and across this 
province led me to be very much in contact with people 
and groups of people who were experiencing systemic 
problems of various kinds. Whether it’s sexism or agism or 
racism, whatever the problem was, our structures and our 
systems definitely reflect that. 

First of all, let me just ask a brief philosophical ques- 
tion. You have expressed yourself on this before, but I 
think it would be good to hear again your response to this. 
Obviously, you deal with specific cases very often, but 
there are times when systemic problems arise. There is 
perhaps a coalescing of events and circumstances which 
leads you to believe that it is advisable for you in your 


position as Ombudsman to do a study or an investigation 
of something that may be widespread. Could you just talk 
a little bit about how you see this particular situation in sys- 
temic problems and how you approach it as Ombudsman? 

Ms Jamieson: Thank you for the opportunity to talk 
about this. This is a very important theme for me and for 
the staff at my office, because I think the potential to im- 
pact positively on the improvement of government admin- 
istration really lies in looking at things systemically. You 
can resolve complaints one after one after one, but if you 
can see if there’s a pattern there and effect change through- 
out government, boy, can you have an effect for the rest of 
us in this province, the other 10 million people who may 
not be coming forward but who may have occasion to 
meet those issues. 
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Systemic issues present themselves to me in a variety 
of forms, such as the inmate in the correctional facility 
who feels, as I reported in this last report, that the facility 
didn’t meet his religious requirement. His religious re- 
quirement was to have a diet that met Muslim standards. 
That was his complaint, and the correctional facility did 
not provide that diet. We looked at it and we found the 
response from the ministry, which was, “We can’t get that 
food. It’s not available in our local town,” to be without 
foundation and were able to encourage them at corrections 
to look at those kinds of barriers. 

We also looked at hair products for inmates, another 
thing where these are rules which, on their face, seem quite 
fair and neutral but in their effect you find that they have 
an adverse impact on a particular group of people, and 
that’s really the definition of systemic issues as I see it. 

You might have a rule for response time to government 
calling for grant applications and it may be a week or three 
weeks; let’s say it’s three weeks for grant applications. 
That might work in the south, but it certainly doesn’t work 
in the north where you may have the postal time and so on. 
Those are the kinds of issues where I think, if we can 
identify that, we can put together what the public is telling 
us, to jell that kind of an issue. 

The chance for government to improve is just incredi- 
bly enhanced. So if I'm showing I’m keen about this area, 
I am keen about it, because I think there’s a great potential 
there for change. I’ve looked at systemic issues in housing 
authorities that may have rules about a certain age you 
have to be to transfer into a one- bedroom. Last year we 
looked at one where you not only had to be 60, but to have 
a medical problem, and we found how that perhaps ad- 
versely affected others. 

Every time we can do that, I know the potential for 
improvement for millions is there and I’m excited about 
that. So it is an area of particular concern to me and one 
which we are trying to look at in every complaint this way. 
That’s what I mean when I talk about preventive ombuds- 
manship. Every complaint we look at, if we solve it, the 
question should be asked, “We've solved it for that person, 
but have we put in place things that will prevent it from 
happening again?” That forces all of us to look at the 
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possibility of a systemic issue in every complaint. So 
thank you for that question. 


Mr Drainville: It leads me to my final question, Mr 
Chair, and that is a question that arose out of discussions 
that you’ve had with the committee before, discussions 
around jurisdiction and the scope of your endeavours. For 
instance, you mentioned that in British Columbia recently 
there was a decision to include municipalities within the 
purview of the Ombudsman in British Columbia. 

The reason I raise that is because there actually has 
been sort of a process in all my questions. I’ve been talk- 
ing basically about workload, efficiency and jurisdiction, 
and this leads me to this final point because part of my role 
in my former incarnations has been to look at structures 
and how structures and institutions reflect the society they 
are part of. I have a very high value on the role of the 
Ombudsman; I think it’s a very important position. I think 
the function of the role of the Ombudsman is absolutely 
essential to the kind of society that we live in today. 

_One of my concerns, though, as somebody who looks 
at structures, is that we don’t end up in another situation 
where we have created another structure which by its very 
nature will begin to emulate some of the problem struc- 
tures of our society. In fact the larger the structure you 
build and the more bureaucratic that structure must neces- 
sarily become, the more that structure in itself will have 
the seeds of its inherent fall within it. 

So I come to this final question, because I know that 
you have expressed an interest—and again, this is said 
very straight and very direct. I have no other agendas, but 
it’s both a philosophical question for me and a question of 
the ability of your office to function appropriately; that is 
that if, let us say, hypothetically speaking, the Office of the 
Ombudsman were to move into such an area and to in- 
crease its job in the province, I have grave qualms about 
the ability of your office to be able to do an effective job. 

On one hand I weight that by saying, “What value do 
you put on justice?” Philosophically, it has to be funda- 
mental to our society. But we know from past history that 
by establishing such structures and increasing the size of 
those structures, we will, or we could possibly, if we look 
at history, see the destruction of that structure. The struc- 
ture just begins not to work any more. 

I put that out to you and just ask you to respond, taking 
into consideration some of the concerns that I have. 


Ms Jamieson: Okay. I think you’re quite right when 
you say that as structures get larger, there are greater risks, 
there’s a greater tendency to bureaucratize even further, 
and that has inherent in it some problems. 

When I look at Ombudsman-like services for things 
like municipalities, children’s aid societies, hospitals, 
school boards, all the areas that I talked about in the section 
on jurisdiction, I know that the mark of a democratic gov- 
ernment is the willingness to hold itself up to independent 
review, to open itself up to independent review and investi- 
gation. I know that’s the hallmark, and that’s why the 
Ombudsman’s office was created in the first place. 

It follows from that, in my thinking, that the same 
ability should be there whether you’re talking about munici- 


pal governments, school boards, children’s aid societies, 
general welfare applications, what have you. That ability 
to go to someone outside the structure that made the deci- 
sion, to see if it was fair or not fair, should be available. 

Does that translate into a much larger Ombudsman’s 
office, my office? I’m not sure it does, and that’s why I 
didn’t take a hard position in the chapter on it. I think there 
are a number of ways of accomplishing it and that’s why I 
put out the options. One way is to say, “Ombudsman, you 
do all this now.” The resource implications of that are 
considerable, let’s not kid anybody, to do that. 

I think one way of thinking about it is to look at a 
couple of measures. One way of going would be to say a 
particular ministry over a particular area, for example, 
should have, inherently, its own complaints bureau, and 
that should be a first stop for looking at complaints from 
the public. That gives you at least the element of internal 
remedy and examination. 

What you lose there is the independent review, but one 
way of doing it is to couple that with the ultimate ability to go 
outside. In the United States they’re trying this in a number of 
the federal departments there. Every federal department has 
to have a complaints resolution director within it. 

So that’s one way, but I don’t think we should think for 
a moment that the public will accept that as independent 
review. They won’t. They will accept it as a place for them 
to try to solve their complaint. That could be one step; then 
ultimately to go outside. 

If you don’t centralize it, then what do you create if 
you accept that you need this independent ability? Do you 
create an ombudsman for children’s aid societies? Another 
one for the school boards? Another one for municipalities? 
That too has its resource implications and they’re incredible. 

The other thing you’d lose there is you don’t get the 
benefit of the 17 years of experience that is housed in my 
office with the staff who are so good at what they do. 
You'd be recreating it every time. You'd be reinventing the 
wheel and you might lose consistency, you might lose 
common standards of what is fair treatment. So you’d have 
the ability to investigate, but you'd lose on having some 
common understanding of what’s fair. 
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You also might make it even more confusing for the 
public. They'd say, “Okay, so if I've got a problem with 
this, I go to that specialized Ombudsman; if I have a prob- 
lem with this, I go over here,” and you might be creating 
more layers. Then you have to face the question of how 
these layers relate to one another and what that does to the 
face of government. We’re discussing something that de- 
serves a good deal more discussion. I'll resist the tempta- 
tion to go further, except to say I believe very strongly that 
the ability to investigate, by an independent person, the 
actions of agencies such as the ones listed in this chapter is 
critical to people having faith in government generally. 
How you accomplish it is in your hands, and I’m happy to 
help you think about it further. 


Ms Christel Haeck (St Catharines-Brock): I thank 
Dennis for his question and how he built it, as well as your 
answer, because it in fact in some small way mirrors a 
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question we started to worry about yesterday. That bone is 
not necessarily well buried or in any way chewed up in 
any satisfactory manner. 

You ve indicated that there is a diversity of opinion out 
there among the Ombudsman community, but you also 
provide us with some interesting statistics and comments 
in your report, which was actually another area I wanted to 
address. 

But first of all, on page 27 of your report, under the 
heading “Statement of Jurisdiction,” you mention the mu- 
nicipalities and say the number of questions that you get 
relating to that particular area as well as social assistance, 
boards of ed, children’s aid societies etc, and then you 
provide—for those who don’t have a report in front of 
them—on page 39 a table of the questions you’ ve received 
which really are outside your jurisdiction. 

This is a wealth of experience; it’s a wealth of 
knowledge. I think even our own offices have a range of 
understanding of what questions we’re getting. Obviously, 
I pass on the concerns to the ministries in question that, 
“Hey, such and such is not happening.” In the case of, say, 
a children’s aid society, people want to know more about 
adoptions—just saying that off the cuff, but that is a con- 
cern. In the case of municipalities and some of these other 
agencies, how are you able to communicate to them, or 
have you taken that opportunity to communicate to them, 
the very real concern of all of our constituents in how they 
are being dealt with and the information being provided by 
that range of offices? Do you discuss anything with AMO, 
which is an umbrella organization which can obviously 
address these issues? Have you done so? 


Ms Jamieson: AMO? 


Ms Haeck: The Association of Municipalities of On- 
tario. Acronyms are rampant around this place. 


Ms Jamieson: I’m not up to date; I know there are all 
these short forms. At every opportunity I raise the ques- 
tion. I was asked a year ago to talk to a group of munici- 
palities in southeastern Ontario. I did go and talk to them 
about the need for them to have the essential qualities of 
an Ombudsman office, an ability to deal with complaints. I 
have not advanced the concept formally to AMO, but 
every chance I get to talk to a municipality, to talk to a 
mayor, to talk to the chief of a first nation, to talk to 
whomever, I advance the fact that they ought to be think- 
ing, if they haven’t already, about how they are going to 
provide for that element of people who have complaints 
about their way of doing business. If we have a complaint 
about a children’s aid society—I know that a lot of my 
districts maintain one-on-one contacts. When I go and do 
public receptions, public education outreach visits, we in- 
vite people from all these agencies so that they know what 
we do, how we do it, so that we can work better together 
and frankly so I can influence them to think about what 
they’re doing in this regard. ’'m doing what I think we 
can. I welcome any suggestions for what more could be 
done. 

Ms Haeck: As a supplement to that, obviously you 
have built up, again, a wealth of knowledge as far as what 
is or is not happening within the range of ministries that 


exists in the provincial government is concerned. Is there a 
mechanism by which you can inform—lI understand there 
is an opportunity with the Premier or deputy minister on a 
specific issue—on a more general basis where the logjams 
are? Obviously, your office has some idea of how to re- 
solve some of these issues, because you’ ve given opinions 
on them, but there are some general things. There are obvi- 
ously a lot of requests that you get that you don’t take any 
further, but there must be even some straight consumer 
information type of issues that get dumped into your lap 
on a regular basis that could be of assistance to all the 
ministries on how to really deal with the public. Do you 
take the opportunity? Do you have a mechanism by which 
you can communicate these concerns and suggestions to 
them? 

Ms Jamieson: I think I can respond to the member’s 
question in a couple of ways. One is that obviously we are 
trying to use the vehicle of the report as much as we can in 
that regard, to share the information trends etc we are 
seeing. I can tell you that this is very new for my office, 
this kind of analysis. We are trying to refine it and do it 
better every day. 

On an individual complaint basis, whether I support or 
don’t support the complaint, there are many things that we 
find out or that occur to us while we’re investigating. We 
often will write the ministry involved and say: “Although 
I’m not supporting this complaint, there are some areas 
that trouble me. I’m going to raise them for you. Please, 
will you get back to me and tell me what you intend to do 
about them or what you think?” And they do. They’re very 
open about it and they will get back to me. I appreciate 
that. That may be ministry-specific. 

The other thing we do is look for opportunities to go 
out and talk to ministries—groups of regional managers, 
directors, deputies, whomever—to talk about the common 
areas of concern that keep coming up. It’s usually the top 
12 that I list here: delay, failure to keep a proper record, all 
those things. The case studies are helpful, but it’s also 
helpful for me to remind them on strategies of how to 
improve in those areas, sometimes before they experience 
the problem. I might have a problem in ministry X that I 
think ministry Y should know about before it is faced with 
the same problem, and I’I] do that, P’ll let them know about 
it. 

I am always looking for ways to share more. Last year 
I tried, with the words of encouragement and the words of 
commendation, to say, “You people are doing terrific,” 
and, “You people can improve.” I'll do that again this year 
in the annual report, and I will see how much more we can 
do along the lines you’re raising, to share more of the 
impressions we’re getting, what are the trends. It’s one 
thing to list five complaints against the Attorney General, 
16 against this ministry, but it doesn’t tell you anything. It 
doesn’t tell you if they’re good or bad or just more in 
contact with the public. I think what people want is to 
know, “Am I hearing what they’re complaining about and 
are we inputting in the right places?” [ll certainly keep 
that in mind. If there’s anything more I can share with you, 
please let me know. 
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Ms Haeck: One of the things that has come up in my 
office is around family support payments in the AG’s 
office. I think one of the simplest things that probably 
could take some of the heat out of the concern is actually 
having a real person answer the phone. 
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People find these answering machines extremely frus- 
trating. In fact, the phone company probably gets a lot of 
requests to replace phones on the wall, because out of 
sheer frustration they are calling everywhere. We obvi- 
ously face it when we call here ourselves, “If you have a 
touch-tone phone, please press 1,” and you sit for 20 minutes 
listening to the tape of how many numbers you're supposed 
to punch—and then you might get to the nght person. 

Having been a public service employee doing informa- 
tion and referral for 16 years, I fully appreciate how the 
public responds and how we have, at times, responded as a 
public agency and as a government. So I understand how 
some of your staff feel in listening to nothing but negatives 
all day, every day, for the length of time they do. 

I do welcome a number of the points you raise here. 
But when you talk about preventive ombudsmanship, I 
would see that as a great public service your office could 
provide to the—well, it was 26 ministries and about five 
secretariats, but we all know that’s changed. There is an 
awful lot of the public service customer relations side of 
that equation that I think could really take the heat out of a 
number of issues and relieve frustration for everyone. I'd 
appreciate any comments you have in your next report in 
that regard. 

Mr Robert Frankford (Scarborough East): Follow- 
ing up your observation on the areas you don’t cover, you 
mentioned hospitals; I note that health is right at the top of 
the areas you get complaints in. Also, with regard to your 
discussion about whether you should get into more areas 
or whether one should be having new ombudsmen with 
new mandates, I don’t know if you saw this: I recently got 
a British Columbia Ministry of Health document setting 
out an agenda for reform. One of the things I noted there 
was a suggestion of having a health Ombudsman. Now, 
I’m not sure whether this was going to be a separate office 
or part of their existing Ombudsman; I could see how that 
might be an interesting discussion. I wondered if you'd 
noticed it and if you have any comments. 


Ms Jamieson: I actually haven’t focused on that de- 
velopment in British Columbia. I know of the others. I 
didn’t know they were asking for a specialized Ombuds- 
man in health. I can see some areas where it does make 
sense. Policing is one. That’s why I thought, when Clare 
Lewis was given the mandate he was given, “Yes, that 
makes sense to me,” and was very supportive of that de- 
velopment. 

I have concerns about it when it multiplies. Federally, 
you've got the official languages, corrections, privacy, in- 
formation—now those two are together—and they’ ve kind 
of tended to go the route of specialized. I think the people 


who are doing those jobs are doing a dynamite job. How- 
ever, I think it becomes complicated for the public when 
there are so many doors and there’s no relationship among 
the doors and there’s a huge gap: Federally, there is no 
Ombudsman. I can’t tell you how strongly my colleagues 
and I feel that there should be one. 

I think that if you start doing specialized ones, you 
really beg the question of why the gaps where you're not. 
It does become confusing. Health is a hot issue. I think the 
table you were looking at was corrections. It’s not the top 
area of complaint throughout the province but it certainly 
is, in corrections, one of the top areas. 

I think that’s all I have to offer. ?m happy to consider 
that further. 


Mr Frankford: I guess why hospitals are there is that 
they really are an odd situation: They’re publicly funded 
but essentially private institutions. In discussions, I 
certainly have heard people saying, “The boards should 
take more responsibility for hearing complaints.” I think 
there’s a very valid point made that they don’t sufficiently 
consider complaints about what goes on. That presumably 
could be corrected by policy direction from the ministry or 
possibly a new hospitals act. 

This is a very major area of essentially public concern. 
Even if there were a directive and the boards took that very 
seriously, I think there would still be complaints which 
slipped out and areas where they might be protecting their 
own institution. A very strong case could be made that the 
Ombudsman should have this area added, in the same way 
that the suggestion was made that you would have discus- 
sions with AMO, the Association of Municipalities of On- 
tario. There’s also the Ontario Hospital Association, which 
would take the same sort of overview of the hospitals in 
the province. 


Ms Jamieson: It’s never made sense to me why I can 
take a complaint from a patient in a psychiatric facility 
operated by a province but not from the same patient suf- 
fering from the same psychiatric disability in a psychiatric 
unit of a public hospital. It just doesn’t make sense to me, 
or, for that matter, why you can take a complaint about a 
college but not about a university. 

It’s one thing for hospital boards to say, “Come to us 
with your complaints,” and I suggest to you that that’s a 
very positive development. The problem is that if that’s left 
on its own, you still don’t have the essential element that the 
Ombudsman role has of independent investigation. It is 
independence that the public is extremely concerned about. 
They certainly told me in my survey that’s what they’ re most 
concerned and most sceptical about: independence. 


The Chair: Dr Frankford, would you care to recess at 
this point and pick it up at 2 o’clock? 

Mr Frankford: Thank you, yes. 

The Chair: We now stand recessed until 2 this after- 
noon. 


The committee recessed at 1157. 
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AFTERNOON SITTING 


The committee resumed at 1411. 


The Vice-Chair: We’ll call the afternoon session for 
the standing committee on the Ombudsman in session. I 
will call on Mr Frankford for his question. 


Mr Frankford: To follow up, and actually I’ve done 
a bit of homework over the lunch break on the situation in 
British Columbia, the recommendation there is actually 
that the provincial Ombudsman, and not a separate health 
Ombudsman, be given jurisdiction to deal with complaints 
regarding hospital boards and professional associations. 
That’s what they’re thinking. 

It’s also perhaps interesting to note the top paragraph in 
these priorities: They’re suggesting that patients have the 
right to fully access their medical records. I can imagine 
that if one combined those two, we could get a very inter- 
esting situation. 

Perhaps just to follow on from that, it says here they’re 
proposing that the Ombudsman deal with complaints re- 
garding professional associations. That clearly would be a 
difference from now. I guess there is the Health Services 
Appeal Board, but in many ways the professional associa- 
tions have the last word. I can see that this may be some- 
thing that’s going to present some problems to them in the 
near future. For one thing, we’re suddenly going to get a 
great many new professions, some of which are going to 
be quite small and have somewhat limited resources about 
investigation of complaints. 

The other thing which occurs to me is the proposed 
legislation about sexual abuse. There has been quite a lot 
of reaction from some professions about this. I think that 
perhaps one aspect of this is that it presents something of a 
conflict or exaggerates the conflict present in self-regulating 
bodies. I just wonder whether they might even welcome 
some independent body, such as the Ombudsman, actually 
being involved in that. 

I wonder if you have any thoughts on those thoughts. 


Ms Jamieson: Only to say that you’re quite right: The 
public is looking for greater openness everywhere, a 
greater degree of scrutiny for decisions that are being 
made, including in the professions. It’s an ongoing ques- 
tion for me. I receive a good number of complaints about 
professionals and I look at the state of the law from time to 
time, particularly with respect to the law society. What I’m 
finding in professional associations generally is that there’s 
always an opportunity to have serious issues dealt with: 
negligence, malfeasance, those kinds of things. In any of 
the professions there are sanctions available. 

Where there is a gap is rudeness, lack of client service. 
A lot of the complaints that come to me are: “I can’t get 
my professional”—whoever it is, lawyer, doctor, what- 
ever—‘‘to answer the telephone. I can’t get a reply.” There 
is no place for complaints like that to go in the current 
system, and that’s an area I think bears some review. 

The negligence, yes, but unprofessional conduct sitting 
on a panel, no. That’s an area I would suggest you might 
want to think about. I now do have the ability to look at com- 


plaints about the Health Services Appeal Board, the Health 
Disciplines Board, but those are very restricted areas. 


Mr Frankford: With the new professions legislation, 
one of the features is to have more lay representation on 
the colleges, but it seems to me that although that might 
deal with the smaller issues you mention, it’s not that certain. 
Obviously, lay members are not going to be there for ever. 
They’re not going to be developing the body of expertise and 
all the resources you have to look into those complaints. 


Ms Jamieson: The difference, I guess, is the powers 
available to the Ombudsman to enter government offices, 
seize records and take evidence under oath, all the powers 
that have been given to the office to get the facts out into 
the open. That’s not available to others and that is a very 
clear difference. 


Mr Frankford: If I can just use my time for one other 
health-related area which is quite peripheral to this, but 
perhaps follows on the discussions about services in the 
north, it seems to me you have the possibility of influenc- 
ing policy or implementation around the nghts to care, the 
rights to access to services, to help to equalize things, so if 
you’re living somewhere remote in the north, it doesn’t 
mean you’re going to have to forego a range of health 
services and health practitioners. 


Ms Jamieson: Yes. I do hear that question. Where I 
have to be careful is that I am not reviewing or becoming 
involved in the making of policy. That’s not the job of my 
office. In the health care field, it’s sometimes a difficult line 
to draw, because the complaint may be about something like 
an OHIP schedule for paying for a particular device. 

One of the famous cases the Ombudsman, one of my 
predecessors, became involved in was breast pumps. OHIP 
didn’t pay for breast pumps and the Ombudsman thought 
there was something unfair about that. That case was taken 
through and OHIP now pays for breast pumps. I have to 
draw a very clear line between what’s policy and what’s 
administrative unfairness, which really is my business. 

The other thing I'd like to say is that one of the reasons 
why a lot of the professions don’t want anyone else in- 
volved in looking at their conduct, at the way they do their 
business, one of the reasons that’s given is that there’s no 
expertise, that only professionals can look at professionals. 
I hear that argument all the time when I’m looking at a 
commission or a board dealing in a particular area. 

The reality is that the expertise the Ombudsman’s office 
has is administrative fairness. It’s not about milk marketing, 
it’s not about things specific to the scientific field a partic- 
ular board might be in, nor need it be, as long as we can 
get that expertise to understand the fairness issue. Our 
expertise is in the business of fairness. There’s 17 years of 
that, and that works in a commission, in the Human Rights 
Commission, in the securities commission, at Hydro, at the 
Ministry of Community and Social Services, wherever. 
Those rules hopefully are constant and uniform. So on that 
argument that I often hear from the professions, that’s 
what I think about it when I hear it. 
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Mr Frankford: | appreciate that. 
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Mr Ramsay: Ms Jamieson, going back to your report, 
I'd like to talk a little bit about the chapter on page 5 there, 
“Efficiency in Resolving Issues.” You state there in the 
first paragraph that you “have established a maximum 
two-month recorded contract rule, meaning that both com- 
plainant and governmental organization are kept informed 
at least within two months, preferably far sooner.” 

I would be interested to know, since you’ve im- 
plemented that, what sort of results you have seen from 
that. Have you seen some improvements? Whether it’s just 
client reaction or government responding, what has been 
the positive benefit of that? 


Ms Jamieson: I hope I’m not repeating something I 
said this morning, but I guess it’s twofold. One, we are 
much more aware of our progress, I think, on files. We’re 
always aware, but this two-month rule forces us to focus at 
least every two months, and certainly we focus more often. 
Also, people are kept in the picture, they’re up to date and the 
response to that has been very positive, because people like to 
know what is happening on their file and that progress is 
being made. The government response: It also keeps the 
issue very much alive for them, and so it prods response. 

I think the benefits are positive. I, of course, would like 
to do even better than that and maybe make it every 
month. We’re constantly looking at those things. You 
might be interested to know that we also have internal file 
review dates that are less than the two-month period, so 
there are other standards that augment that as well. 


Mr Ramsay: Okay. Thank you. 

In the third paragraph you mention that you “commend 
the Ministry of Correctional Services and most of the 
organizations for which it is responsible for the vast im- 
provement” in its turnaround. Has that ministry made any 
attempt to provide some sort of in-house ombudsman ser- 
vice? Do you know if they’re trying to rectify their own 
complaints before they come to you? 

Ms Jamieson: As far as I’m aware, there is no inter- 
nal ombudsman in that department. I also am anxious to 
underline the fact that this was the list as at a year ago. ’m 
doing the list now for how things are going this year, so I 
want you to know that I was commending the Ministry of 
Correctional Services as at the end of last March. They 
certainly were showing vast improvement. 

One of the things I can tell you that is a constant in the 
ministry of corrections is that we get over 8,000 inmate 
approaches a year. For a lot of the things they call us 
about, we suggest they should be going to the superinten- 
dent of the institution they happen to be in, and one of the 
things I encourage corrections to do is to make its superin- 
tendents more accessible, to be more available to inmates 
so that they feel they can make the approach more easily. 

A lot of inmates will still call us. They know they 
should go to the superintendent. They just wanted us to know, 
so in case they don’t get anywhere with the superintendent, 
we’re aware. Somehow they feel that empowers them, 
frankly, and that’s not the only place that phenomenon 
occurs. I think I referred to that this morning as well. 


Mr Ramsay: Do you take this as an inquiry or a com- 
plaint? 
Ms Jamieson: Inquiry. 


Mr Ramsay: That’s an inquiry there, and the criteria 
are pretty well spelled out for people taking those— 


Ms Jamieson: The way we've tallied complaints is 
that it has to be in writing. There are lots of things I tally as 
inquiries that are jurisdictional that we do resolve but we 
haven’t counted as complaints because they’re not in writ- 
ing. It’s very strict right now, a little bit artificial, I would 
suggest to you, and we’re working on making it less artifi- 
cial and more representative of the good work my staff 
does. ; 


Mr Ramsay: When you report this, though, in your 
statistical information, you lump inquiries and complaints 
together. 


Ms Jamieson: In the total, yes, and then we break 
them out. 


Mr Ramsay: In all the pie charts. But they are broken 
out, are they? 


Ms Jamieson: Yes. 


Mr Ramsay: I actually wanted to get to that for a 
second, because I want to talk about how we report that to 
make it easier for everybody. Just before I get to that, it 
was just interesting, the comment you made about correc- 
tions, because I was going to ask, what is the change in the 
response time by the Correctional Services ministry? 

I’m asking based on your last year’s report and ’'m 
getting a sense from what you’re saying now that maybe 
they improved it and I was trying to find out what the 
improvement was, but now maybe you’re implying—I 
don’t want to put words in your mouth—that it’s not as 
good as it had become. What changes have you seen with 
the response time of Correctional Services? 


Ms Jamieson: I don’t know whether you were in the 
room this morning, Mr Ramsay. Mr Drainville asked very 
much the same question and I undertook to pull the time 
periods as they then were and as they then became when I 
said they were improving. I’m happy to provide those to 
give you a sense of the measure of improvement. 

I'll also make sure I put my mind to that in reporting in 
this annual report where I’m giving words of commenda- 
tion and words of encouragement in the alternative so the 
criteria and the measures we’re using are clear. I hope 
that’ ll be of assistance to the committee. 


Mr Ramsay: Okay. I wanted to talk a little bit about 
how you report the statistical data. We discussed this week 
that it would be helpful if we could come to some agree- 
ment to maybe standardize it, because I see even the dif- 
ference in reporting from your first annual report to this 
one. For instance, you have dropped the pie chart from 
1990-91 that talks about “Resolved Complaints by Stages 
of Investigation,” and that’s interesting, because that 
would show the public and especially us how effective 
staff is at certain points and how time-consuming handling 
different complaints is. That was interesting and I see 
that’s been dropped. 
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Even though in your latest one you break down the 
complaints by type and concern—which is actually good 
and I wouldn’t say get rid of it; I like that, actually, and I 
think that’s good—I find as a legislator I wouldn’t mind 
you keeping also, though, what you had in 1988-89 where 
you break it down—and you mentioned it this morning— 
by ministry. 

I think that might help keep the ministries on their toes, 
even though, as you say, it maybe doesn’t give an indica- 
tion of how bad a complaint it was or how frivolous 
maybe. We might have a bunch of angry farmers, for in- 
stance, and you see a large number of the ones up here, but 
then the way you’ve also broken it down where it’s been 
fixed it would give a sense of, well, okay, maybe they were 
frivolous and they were corrected well. But I think it 
would keep the ministries on their toes. 

For us as legislators, it would certainly give us a sense 
right away, “Gee, there seems to be a problem in ministry 
X,” and so we as legislators, who would like to correct the 
situation, that gives us a sense of, “There looks to be a real 
problem in this ministry,” and we would know by your 
data there. 

But I like it, and especially for laypeople, the way 
you’ve actually put it out also that it’s a Health matter or 
whatever it is. I think that’s for a lot of people the subject 
matter. Corrections, complaints and inquiries by subject 
matter I think is actually good too. But I guess for me, 
being in government, I find that very effective. 


Ms Jamieson: Yes. I’m just trying to understand how 
to be most helpful in putting it out. The reason I did it that 
way, frankly, is because I was appointed and then five 
months later it was annual report time and this was the 
way they were kept and my predecessors reported it, so I 
just repeated it. 

What I found in this is it tells you numbers, but what it 
doesn’t tell you is in fact which ministries are better or 
worse, because the fact that a ministry’s got a higher num- 
ber beside its name doesn’t mean that it’s better or worse. 
It might mean that it’s more in contact with the public. It 
might mean, as you say, there is a group of people pressing 
something. It might also mean, though, that they’re the 
best ones when it comes to my raising complaints with 
them and they solve them fast. 

The fact that I got 50 or 2 doesn’t transmit who’s more 
or less giving good service to the public or who’s more or 
less causing problems. That’s why I struggled and came up 
with: “Okay, what do we really want to know? We want to 
know what people are upset about.” That’s why I went to 
the top 10, or top 12 I guess it is, and then felt, well, that 
gives you an idea of the areas of complaint but it still 
doesn’t tell you who’s terrific and who’s in trouble. That’s 
when I went to the gold-star column and the tarnished-star 
column, and frankly I’m searching for ways of improving. 
I’m trying to understand how I can help you. 
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Mr Ramsay: That’s good, because that’s where I'd 
like to go next. You’ve asked the question, “What do we 
want to know and how should we report it?” As Ive said 
in our previous discussions when you last came before us, 


I really feel very strongly that your office and this commit- 
tee should be very strong allies, and that I think we help 
each other. Maybe there’s been a little more of that in the 
past where the ombudspersons who talked before really 
saw this committee as an ally. They could bring in some- 
thing that wasn’t resolved etc—and we could talk about 
that a little later on, that part of it. But this is an area where 
I think maybe we could work more closely together. 

I was going to ask you if you think this is an area 
where we could work together, the committee and you, 
and let’s try to decide among us what would be the best 
information and how to lay it out. Because I think we’ve got 
different sorts of clients looking at it: There are laypeople 
out there who want to see certain types of data; I think we 
as legislators would want to see certain types of data; and 
then maybe people in the government itself—and you 
notice I separate legislators and government, because I 
really think there’s a big difference there—maybe there’s 
something that the people in government would want to 
see. It might help them correct their jobs. 


I would see that as an area where we could really work 
together. As you said, you’re looking for suggestions. 
Maybe we could, in a sense, come to an agreement that 
this is how we'd like stats reported in the annual report and 
try to make it some sort of standardized thing and maybe 
put it in our rules of procedure so that the next ombudsper- 
son would be looking at that also and we’d have some 
continuity, year over year, and we really could compare the 
performance of your office and the performance of minis- 
tries. We'd be able to do that year over year, because we’d 
have some standardized data presented in a standardized 
format. 


What would you think of that as sort of almost a start- 
ing project to— 

Ms Jamieson: I’m happy to receive any suggestions 
for how I can improve reporting statistics. You'll have to 
determine whether that’s something on which you want to 
explore the role-making of the committee. I wouldn’t pre- 
sume to suggest that, but I’m happy for any suggestions 
because I’m looking for ways to improve all the time. It 
may be that some information that would be useful to 
committee or to legislators might not be useful to—as you 
say, there are different audiences. Something you may 
want may not— 


The Vice-Chair: Can I just add to that as a point of 
information, having been a reference librarian in my other 
life, one of the things we used to talk about, looking at 
government documents, it’s just that government publishes 
only for itself, not really taking into consideration who else 
uses it. Some of the discussion centring around this report 
really holds true for federal government publications and 
this government’s publications and has held true for many, 
many years. 

I think it would be an interesting project for all of us to 
hear how, in fact, the public looks at these statistics—and 
the public that probably is going to be the most readily 
accessible would be something like the legislative library— 
to see what kinds of questions they get and how they have 
to use your details. That’s one within this building, but 
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then you take the Metropolitan Toronto Reference Library, 
which I believe is again a depository library, and how 
someone who is using statistics would look at these reports 
and what they would like to see from year to year. 

The university libraries, those are people who are obvi- 
ously dealing with a fair number of people, a range of 
projects. In fact frequently the public don’t even want to 
do the work themselves. We found, when I was doing that 
work, we had to do a lot of the interpretation, pulling out 
the details for people and trying to find it consistently 
through Statistics Canada or other things. They don’t al- 
ways like the detail themselves, they don’t like the statis- 
tics, they find them difficult to deal with. 

I think if you asked some of the public service staff 
that actually has to interpret your detail, you might come 
up with some rather interesting answers on how they per- 
ceive what’s in the written document. My point of infor- 
mation is ended. 


Ms Jamieson: In fact, I do make this a talking point 
when I talk to people who are reading this, members of the 
public. I think you suggested some other areas where, if 
we haven’t already touched base, it might be useful. I 
don’t think the annual report has to be the only way that 
information gets out. The annual report, or any report that 
the Ombudsman does, he or she does at his or her preroga- 
tive. The contents are the prerogative of the Ombudsman, 
but there may be additional questions the committee may 
have. 

I can tell you that where government’s concerned, I 
undertake to give some of the departments I do most of my 
business with quarterly reports, and I do provide them, 
because it’s most helpful for them, maybe at a deputy 
level, to keep track of what’s happening in their depart- 
ment. This committee may have other needs, and I can 
look at how best I can provide within my mandate infor- 
mation so that those needs can be met, but I don’t think it 
all has to be done in the context of writing the annual 
report. 

Mr Ramsay: Just one other point on this issue before 
I give the floor to somebody else; it gets back to stats. I 
wouldn’t mind seeing just more information when you 
make some statements, and I’m going back to efficiency in 
resolving issues, to even put some stats of info that back 
up what the problem is. 

In the last paragraph in your section “Efficiency in 
Resolving Issues,” after praising some of the changes with 
the Ministry of Correctional Services, you then say, and 
you’re very diplomatic here, “I urge the Health Disciplines 
Board, the Ministry of Health, the Ministry of Financial 
Institutions and particularly the Ministry of the Environ- 
ment and the Ontario Human Rights Commission to work 
toward improving their respective abilities to cooperate in 
finding prompt and satisfactory resolution to the com- 
plaints and issues brought to their attention.” 

I wouldn’t mind if that was more hard-hitting in that 
you actually showed some examples of how poor that ser- 
vice might be, like, “Gee, from that ministry we’re getting 
a six-week or a three-month response time, and I, as the 
Ombudsman, just don’t feel that’s proper.” Again, I think 


that more critical reporting where you think there’s a prob- 
lem would sharpen up those ministries and make 
everybody’s job better. If they’ re being slack, in your opin- 
ion, I’d give them a slap. I don’t think there’s anything 
wrong with your annual report being used in order to 
praise, as you have, and to maybe slap on the wrist if a 
ministry or agency needs that. 

I don’t see a problem there. Maybe a few stats or 
something and people would say: “Gee, they've got some- 
thing to handle. This ministry regularly takes four months 
to respond back to the Ombudsman. Well, that’s not good.” 
Public pressure would probably improve that by us seeing 
that. That’s just a suggestion. 


Ms Jamieson: I appreciate that. This report was a 
first, to name ministries, agencies and commissions that 
were doing well and that were not doing well. So I take 
your suggestions to heart. Thank you very much. 


Mr Murdoch: I want to put a few things on the record 
that maybe should be there. I like the name “Ombudsman” 
too, even though I have a hard time saying it most times. 
Part of it is from lack of trying to find a better one, but I 
am open if something does come up. If there is a better 
name, I’d certainly look at it, but at this point I like it and I 
think a lot of people in Ontario relate to it. I think we'd 
have a hard time changing it, but we may do that. I just 
wanted to put that out. 

Another thing I wanted to mention is that I would be 
very opposed to your ever getting involved in municipali- 
ties. I think they can handle themselves. They’Il be judged 
when election time comes, and they have to run every 
three years. I think that’s where it should stay. I’m open for 
discussion, and I’m sure our committee will have discus- 
sion on it because some people may feel differently. I just 
wanted to make sure you knew what my opinion was. If 
you started getting involved with municipalities, I just 
don’t think you could handle the load. I think it just 
wouldn’t work. 
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The third thing I wanted to mention is that I did look at 
a lot of the complaints and the things you had to do. My 
office does handle a lot of those too. I have two of them. I 
have to have two of them in my riding. I would say at least 
half their time is used specifically on the things you’re 
doing. I am just wondering if everybody else is doing that. 
I think around the discussions we’ve had here a lot of the 
members are, but I wonder if there are some members out 
there who aren’t doing that who could handle some of the 
things that probably could be handled cheaper through my 
office than if they have to go into your bureaucracy. ’'m 
not saying that you’re overpaid and things like that, but it’s 
just that you have a bigger bureaucracy to work with, 
whereas if somebody comes into my office, as I say, I have 
two—I have one person who works in each office—and 
the overhead isn’t as high and things like that. Some of the 
smaller things they can handle. I do get calls from people 
in jail and things like that, and we’ve handled most of 
them. 

There are things that we can’t handle and do send them 
to you, as you know, and that’s where we end up. I just 
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wonder if there isn’t somewhere along the line that we can 
maybe get the politicians and your office together so that 
they can maybe handle more of them, because some of the 
things that you’ve handled I think should have been han- 
dled by the constituency office they were at. 

The fourth thing I was going to mention, so it’s in the 
record, is that you mentioned that you had an audit done at 
your request. I know that. I just want to put it on the record 
that I think this committee also recommended that before. 
We're glad you did that and I think that’s maybe how we 
can work together: that if we do suggest things, that you 
carry them out. That’s one thing you did and we’ll see 
what happens there. 

The last thing I have is on tribunals. We talked about 
this before—I don’t know whether you and I have, but I’ ve 
talked to other people, the OMB. Somebody can, as I see it 
anyway, take an OMB decision, if he’s not happy with it, 
and come to the Ombudsman and ask you to look into it. I 
have some problems with that, your looking into it, 
because it’s going to cost money for your office to do that. 
With a lot of at least OMB decisions—there could be other 
tribunals too—the decision’s sort of final. There’s nothing 
you can do about it. I know, even when you look at other 
things with ministries, the bottom line is that you can’t 
make the ministry change; you have to depend on us to 
help you. But even this committee, if it’s an OMB deci- 
sion, cannot help you change that. 


Ms Jamieson: Right. 


Mr Murdoch: [| guess the only thing you could come 
up with is if your office were in a different opinion from 
what happened at the OMB. You may show that there’s a 
problem out there, but I just wonder how far we can go. I 
mean, I don’t always agree with the OMB, and other tribu- 
nals too. I sometimes think their decisions are wrong, but 
there has to be a bottom line, there has to be somewhere 
where it stops. It just can’t keep going on. People just can’t 
keep complaining. That’s the way I think human nature is: 
If you don’t win, you like to try to win at some time. I just 
wonder what you think about that, because the tribunals 
are set up also by the government of the day. They appoint 
people to the OMB. Should you be getting involved in 
that? I just wanted some thoughts on that. I’m not saying 
one way or the other, but I’m just wondering. After a 
decision’s been made, it’s final. I’m talking more about 
land use, because by the time your decision would come 
out that land could be sold and reused and everything and 
there’s just nothing. It’s the law. It’d be deeded and every- 
thing and there’s nothing you could do. Do you get a lot, 
or what happens there? 


Ms Jamieson: We do get a fair number of complaints 
about agencies, boards, commissions, tribunals. You're 
right that the decisions of some of them are absolutely 
final, and unless it’s so bad that it’s a nullity and they have 
to start again, there’s very little that can be done about it. 
The good news is that if they can come somewhere and 
look at the procedures and so on, the problem may not 
repeat itself, if there is a problem. I recall looking at an 
OMB file—it’s not in this report—where there was a case 
where there were two people sitting on the hearing and 


there was a split decision, they were at loggerheads. So the 
individual, who had spent a fortune, more than one indi- 
vidual involved, was faced with: “Well, what? Are we 
going to go through this again?” They were at deadlock 
and they were going to have to foot the bill the second 
time around. Is that fair? We looked at it and said: “That 
isn’t fair. If they have to go through this again, their costs 
should be paid. In future, don’t sit two to a panel—one or 
three—so that you don’t have deadlock. That way it im- 
proves the process.” The good news is, or at least the 
outcome was, that those two sat down and came up with 
one decision. They didn’t have to repeat the process. 

I think there’s another OMB case in here, but I know a 
lot of the tribunals make the argument that “We are like 
courts, we are final; no one except the court should be 
reviewing us.” I want you to know that when I look at 
complaints about tribunals, I don’t say I’m going to sit in 
their chair and determine whether, if I had the file before 
me, I would have decided otherwise. That’s not my job. 
My job is to see if something happened there that was 
unfair. Was the procedure unfair? Did the person get a 
chance to be heard? Was all the evidence considered or 
was some important fact left out? Is the decision clear? 
Does the person get it? Did they understand when it was 
given to them? All those things, and in the end I can’t 
displace their decision. I can recommend and _ hopefully 
recommend improvements for the future. 

I get a lot of WCAT complaints. You can see that I 
report some of them. I have the securities commission, I 
have—heavens, there are numbers—the Human Rights 
Commission, that’s no surprise to anyone, but we do look 
at them. 

The alternative is, you say to people, “No, the Om- 
budsman can’t look at tribunals.” Then where do they go? 
“They can go to court,” is the answer of some tribunals. 
That’s true, they can, but the courts have been very clear: 
They will only get involved if the problem, the thing that 
went wrong, is an extreme case and then they’ll overturn 
it. Again, you have no one there then to look at the rude- 
ness, poor procedure, no notice provision, no opportunity 
to participate. You’ve got that whole gap where people 
have no place to go. 

The other thing is, who can afford to take the govern- 
ment to court these days? Not too many people. So if you 
don’t have somebody like the Ombudsman looking at 
those things or available to look at it, that’s where you 
leave the public, and the public is going the other way. 
They want greater things, they want more things opened 
up to review, not fewer. 

I guess that’s how I’d answer that. 


Mr Murdoch: Okay. That’s fine. That’s really all I have. 
The Vice-Chair: Any more questions? Mr Mammoliti. 


Mr Mammoliti: I agree with that last statement, by 
the way. I think people have a hard time affording courts 
and I would agree that the Ombudsman should continue 
looking after or at least investigating some of the com- 
plaints that come out of tribunal decisions for that reason. 
If that was final and if the courts were the only alternative, 
then of course a lot of people couldn’t afford to go to 


B-192 


STANDING COMMITTEE ON THE OMBUDSMAN 


11 MARCH 1993 


court. They need that mechanism, that assurance that 
there’s somebody there. I thought I’d put that on record. 

I want to go back to corrections for a second, if you 
don’t mind. I feel a little guilty sitting here listening to a 
number of correctional issues come up and I’m the PA to 
the minister of corrections. So I think I need to bring a 
couple of questions out in terms of some of the misconcep- 
tions that are out there that only inmates complain about 
the correctional system, when in essence staffers and staff 
complain about the system as well, if I’m not mistaken. I 
notice on your list in figure 6 that classification, transfers 
and committal are tops. Are they from staff? 


Ms Jamieson: No. Classification, transfer and com- 
mittal are inmate-related. 


Mr Mammoliti: Are they? 


Ms Jamieson: I believe so, but you are quite right 
when you say we also receive complaints from staff. 


Mr Mammoliti: Okay. 
Ms Jamieson: Let me look down the list. 


Mr Mammoliti: In terms of “classification” then, 
what would that mean, relating that to an inmate? 


Ms Jamieson: Where they’re classified to be in the 
institution, which section are they put into, are they 
moved. Transfer has to do with between institutions, those 
kinds of things. 
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Mr Mammoliti: There’s a particular problem within 
the ministry in terms of a transfer classification that the 
union’s actually looking at, at this point. I thought that’s 
what this item was in reference to. 


Ms Jamieson: I don’t believe so. Classification “other,” 
which is another heading on the night side, in the nght column, 
I think that’s more likely to be the place where— 


Mr Mammoliti: So in those particular cases you 
would refer them to their union? 


Ms Jamieson: At times. It really depends. Sometimes 
we get complaints about competitions within government 
departments or institutions. Someone feels he or she ap- 
plied for a job and was unfairly screened out, that sort of 
thing, and if they’ve exhausted their avenues of appeal we 
will look at it. If it’s something that is the subject of a 
collective agreement, we would refer it to that table as 
being the appropriate place. It really depends on the nature 
of the complaint. 


Mr Mammoliti: I noticed on the list as well that you 
talk about living conditions under a number of different cate- 
gories. “Food diet”—I think you talked about that this morn- 
ing—‘canteen allowance program” and “smoking.” Are 
“canteen allowance program” and “smoking” not related? 


Ms Jamieson: They can be. Some of the issues hav- 
ing to do with smoking can also have to do with the provi- 
sion of canteen allowance amounts and so on. Canteen 
allowance can also have to do with things like: “The last 
institution I was in I was able to buy X. Why am I not in 
this one?” It can also have to do with amounts. There are 
any number of different dimensions to that. 


Mr Mammoliti: “Staff misconduct,” what would that 
be about? 

Ms Jamieson: On this list it’s related to assault. 

Mr Mammoliti: Assault in reference to— 


Ms Jamieson: People may be alleging that there was 
undue force, that sort of thing. We would look at that to a 
degree if we thought there was some matter that needed to 
be taken up in terms of it being an offence. We would refer 
that, as we’re required to do under the act, to the appropri- 
ate authorities. 


Mr Mammoliti: Am I right in saying that a lot on this 
list, these categories, would be referrals that you would 
actually refer to a different agency or a different group to 
deal with the problem as opposed to your taking it on in 
the Ombudsman’s office? 


Ms Jamieson: A number are referrals. If you look to 
the figure above, you will see that although we received, in 
total, almost 8,000 complaints and inquiries, 1,951 of them 
are listed as complaints. That means that in the way we’ ve 
been collecting statistics, that they were in writing and that 
some measure of investigation was done. Now, they may 
be resolved along the way, or inmates may abandon them 
when they leave the institution, or there may be an alter- 
nate adequate remedy becoming available during the 
course, Or, as we’re investigating, the institution may say: 
“Gee, I didn’t know that particular fact. We’re prepared to 
deal with it; no further investigation required.” 

So if you look at the way this figure is set up, almost 
8,000 come to us; in almost 2,000 there’s some measure of 
investigation. The almost-6,000 figure there, 5,981, a lot of 
those are phone calls. An incredible number of those are 
phone calls and a number of those are referrals, yes. 


Mr Mammoliti: This would be a part of the 33,000 
that you deal with on an annual basis? 


Ms Jamieson: Right. 


Mr Mammoliti: So 8,000 of them would actually be 
cases that you would do some sort of investigation on? 
They would take some legwork to do and the rest of them 
would be phone calls? 


Ms Jamieson: In the cases of corrections—8,000 
complaints and inquiries in total, 2,000 complaints where 
some measure of investigation was done, yes. 

That’s generally true. These 5,981 are inquiries. They 
may have been jurisdictional complaints. We may have 
made a couple of phone calls and solved them. They may 
have been ready for us, but we didn’t count them because 
they weren’t in writing. I think that’s unfortunate, because 
my staff don’t get the credit, the way we’ve collected, for 
the excellent work they’ re doing. 

We are right now looking at a better way of keeping 
track of that, because when somebody calls, if they are at the 
end, their last resort, we do in fact solve it. They are in the 
right place, and just because they didn’t write it down and 
send it in to us, I think my staff should get credit for having 
settled that. At the moment we slot them, by and large, in the 
inquiry column. It looks like we’re just asking somebody a 
question and that’s it, and sometimes we do much more. 


Mr Mammoliti: Thank you. 
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Ms Jamieson: You’re welcome. 


Mr Ron Eddy (Brant-Haldimand): The possible 
future appointment of a federal Ombudsman was dis- 
cussed earlier and I'd like to inquire about that. Do you get 
a lot of inquiries that affect federal government depart- 
ments, agencies etc, and what happens to them? 


Ms Jamieson: One of my favourite topics, Mr Eddy. 
Last year we counted 2,904 complaints and inquiries about 
the federal government. We don’t count them all and I’m 
sure it’s much more than that. What do we do? We refer 
the individuals to their member of Parliament. We refer the 
individuals, unfortunately, back to the ministry they are 
complaining about. I get a little frustrated with it all, 
because they may have already tried those things and can’t 
get satisfaction for whatever reason, maybe can’t get a full 
investigation done. 

We desperately need a federal Ombudsman. If this 
committee chooses to say something about that, I will be 
very pleased. I think the timing is pretty good and I know 
there’s been interest on and off in the federal field for 
some considerable time. I’m told Trudeau almost ap- 
pointed a federal Ombudsman at one time, so maybe in all 
the election platforms being crafted somewhere this will 
make its way in. It’d be great. 


Mr Eddy: Yes, I think it is a very important matter 
and we have discussed that. There was the appointment of 
either a federal Ombudsman or a parliamentary commis- 
sioner on aboriginal issues. Does that look like it’s possi- 
ble? I guess it’s all under discussion at the present time and 
it’s a matter of proposing it and keeping on the issue. 


Ms Jamieson: Yes. I think so. ve written, my col- 
leagues have written to the federal government on the par- 
liamentary commissioner on aboriginal affairs. ’'ve been 
referred to the royal commission. On the larger question, I 
have no substantive reply to date. 


Mr Eddy: [| think it certainly is important. Thank you. 


Mr Ramsay: Just before you go, I want to talk a bit 
about what you mentioned in your report about freedom of 
information and protection of privacy and get an update of 
where that is. In referring to the previous questioning 
about the federal government, you noted the statistic you 
had for complaints and inquiries and you said you don’t 
count all of them. What are your criteria for a complaint 
and inquiry, and then some that you have dismissed and 
your staff doesn’t even record? 


Ms Jamieson: We are attempting to count them all 
now. I asked for us to represent the federal breakout last 
year because I thought they were high, but I couldn’t be 
sure at that time whether we had captured them all 
throughout the entire year. That’s why I say it’s probably 
higher than this. 

We are at the moment looking at a computer system 
that would oblige us to count everything and what happens 
with it. I am told you can program computers now where it 
won't let you change the screen unless you say, “X hap- 
pened or it didn’t,” and I think those are useful tools to 
remind us all. We try very hard. My staff do count. A lot of 
it historically has been manual. We’ve been working, 


labouring, with an outdated computer system and trying to 
make the best of it. 

That’s why some of these categories frankly are artifi- 
cial and I would like them to be a little closer. I'd like to be 
able to show complaints and inquiries, take the complaints 
and what happened to them, follow them right through to the 
end, take the inquiries, what happened to them, so it would be 
much clearer. We’re working nght now on that model. 

I’ve got a system that Mr Wang authored many years 
ago. You may know that Wang has gone into receivership. 
The good news is our lease is up shortly and this is an 
opportune time for us to look at what computer models 
will best allow us to do our best work and show our best 
work. That’s why I answer you the way I do, Mr Ramsay. 


1500 
Mr Ramsay: How old is that equipment? 
Ms Jamieson: About 10 years, I believe. 


Mr Ramsay: It’s going to be really timely to get that 
changed. That will be good. 


Ms Jamieson: It is. There are some good investiga- 
tion models out now. There are some good people in the 
complaint resolution field doing some models that we’re 
looking at. 


Mr Ramsay: Good. Could you give us an update on 
the judicial review you had asked for in regard to trying to 
ease this conflict with the freedom of information and pro- 
tection of privacy commissioner? 


Ms Jamieson: Yes. In fact the person who brought the 
issue before the Information and Privacy Commissioner 
passed away, so it seemed not a useful issue to pursue in 
terms of devoting resources to it. That application has been 
discontinued, but I can tell you the larger problem remains. 
I think the only way to solve it is for an amendment to the 
Freedom of Information and Protection of Privacy Act, 
which makes it clear that the Ombudsman Act is on the list 
of acts where FIPPA does not apply. 

On the one hand, you’re saying to people, “Come to 
the Ombudsman in confidence.” I think if we didn’t say 
that, people may not come as readily and maybe govern- 
ment organizations wouldn’t be as cooperative. They know 
I’ve got broad investigative powers. The balance to that 
was to make sure I had tight confidentiality requirements. 

If an individual, as in this case, through the back door 
of the Information and Privacy Commissioner, somebody 
who wasn’t a complainant, who wasn’t a witness, who was 
in no way involved in the investigation, can access some 
of my records when they’re in the hands of the govern- 
ment, I think there’s something wrong with that system. I 
think it sends out the wrong message. 

They’re both laudable. It is laudable to have access for 
people to information about them. It is also laudable to 
have an Ombudsman who can do investigations in confi- 
dence, and we need to balance these things. I think it was 
an oversight when FIPPA was drafted. I’ ve concluded that. 


Mr Ramsay: Probably. 


Ms Jamieson: I continue to urge an amendment. In 
the meantime, what does that leave me with? Doing verbal 
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briefings, taking a long time. It’s a very cumbersome pro- 
cess at the moment. 

Mr Ramsay: It sounds like there’s a sense of urgency 
here to get this corrected. Do you have any sense that the 
government will be proposing an amendment? 


Ms Jamieson: Not at the moment. 

Mr Ramsay: You're not getting responses to your 
urgings, as you call them? 

Ms Jamieson: Not at the moment. I have no indica- 
tion that an amendment is going to be put forward. 


Mr Ramsay: I just say to the committee, that’s possi- 
bly something we should be addressing in our report. Are 
there any other bodies that run into the same conflict? The 
only omission right now is with the Ombudsman, or is 
there another? 


Ms Jamieson: Not that I’m aware of. I can tell you in 
a number of jurisdictions the Ombudsman does both, so 
it’s not a problem. In other jurisdictions where you’ve got 
the two, pains have been taken to make sure they are com- 
plementary. I think it’s just because the Ombudsman Act 
was passed 17 years ago and FIPPA is much more recent 
that no one realized the issue. Now that we’ve found it, 
I’m hopeful we can address it. 


The Vice-Chair: Mr Murdoch, nothing comes to 
mind at this moment? Mr Frankford? Mr Abel? 


Ms Jamieson: I was wondering if someone was going 
to explore this issue, but since you haven't, I think I'd like 
to for just a brief moment, that is, reecommendation-denied 
cases. I was reading Hansard and so on about this issue 
and I just want to make it clear how we end up there and 
why, for example, there weren’t any in this report and how 
that flow goes. If I can just take you through, you start out 
with over 33,000 complaints and inquiries. 


The Vice-Chair: What page are you on, just so every- 
body is on the same one? 


Ms Jamieson: Sorry, page 39. 

Of those, almost 19,000 are provincial. I’m at figure 1. 
You go over the page to figure 3, where I deal only with 
provincial, and you can see at the bottom of the complaints 
column, with all the things I have said about how we collect 
that, 6,960 get some measure of formal investigation. 

Follow that figure down to the next figure and you'll 
find that, of those, we list 1,095 as resolved; 617 of them 
were resolved in favour of the complainant and, of those, 
96 went—now there’s no “96” there; this is what I’m just 
giving you in addition. This speaks to Mr Ramsay’s earlier 
point about what stage. Of those, 96 tentative reports were 
done, what we call 18-3s. At that stage, you give it to the 
government. You hope they’Il implement the recommen- 
dation or give you a reason why and more information etc. 

Most of the 96 were solved at that stage. There were 39 
that went to final report, 21-3. Of those, some of you will 
remember, 36 were human rights commission related. That 
final report means I’ve done everything possible. I’m giv- 
ing it to the government agency for the last time to see if 
it’s going to implement the recommendation or not. 

If they are not, I then can go to the minister. I must go 
to the Premier. The 36 OHRCs went to the Premier. The 


other three I resolved working with the CEO involved in 
the organization where the complaint was lodged. So of 
the 39 that went to final report, they got solved, whether at 
the stage of the head of the agency, board or commission or 
with the Premier. That means there were no recommenda- 
tion-denied cases. If, having gone to the Premier, there is no 
satisfaction, that’s when you get a recommendation-denied 
case. That’s when I have the option to bring it to committee. 

Now does that mean that the Ombudsman—and I'll 
put the questions—is solving these cases for something 
less than a brave outcome? I want to tell you how IJ arrive 
at the resolution, what’s a fair resolution. In accepting a 
settlement or arriving at a fair resolution, I look at, what is 
the complainant seeking? What is in the public interest and 
in the interest of improved government administration 
generally? What meets fairness standards that I’m obliged 
to look at which go beyond the standards that the courts 
bring to bear? Those are the ingredients I look at. 

If I arrive at a level of compensation, for example, and 
put it to a department, do I negotiate it down? I usually 
have arrived at that for a reason. The only way that would 
be looked at again is if further information became avail- 
able that they put forward to cause anybody to have a good 
look at it again. But I arrive at a recommendation and I put 
it forward, and then we pound the pavement and persuade 
people to accept it. 

I really wanted to speak to that question of how we end 
up with these. That’s not to say I won’t end up with 10 this 
year or 30 next year, or none—I don’t know—but that’s 
the process it goes through. 
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Mr Ramsay: I'd like to talk about this a little bit. ’'m 
glad you brought it up, because when I look back at the 
history of your office and this committee, it seems to me 
that the resolution-denied cases are sort of the glue that’s 
kept the two bodies together. If you look back in history, 
the committee has supported the Ombudsman 85% of the 
times past when these have been brought forward. In some 
cases it’s been the power of your office, through this com- 
mittee, that has in a sense taken a class action case right 
through the process. Through your power, you’ve empow- 
ered us as legislators. 

There’s an example from my constituency office about 
six years ago that happened with ONR and pensions. Like 
most members here, you run up against a brick wall. You 
say, as I still do today: “We do have a court of last resort? 
Let’s contact the Ombudsman.” And the Ombudsman 
couldn’t make the ONR change, the Ontario Northland 
Railway. The Ombudsman brought it here. I wasn’t on the 
committee at the time. The committee agreed, reported it 
to the Legislature and the Legislature agreed. Quite a few 
people—I think about 300 people—were affected by this, 
got their pensions, got that credit for a couple of years that 
was part-time work or something, which I think it was. 
They didn’t want to credit them the way they were on 
contract or something, but they were sort of full-time. 

Anyway, they got it corrected. It just really, I thought, 
showed the power of how a person can make a complaint 
when we’ve got an office such as yours, even when you, 
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because you have no power except for the prestige of the 
office, can still exercise a lot of influence by bringing 
those things forward. If you can convince us—and as | 
said, the history shows that 85% of the time this committee 
in the past has been convinced. We get it to the Legislature. 
The men and women of the Legislature are people who want 
to see the betterment of people’s lives and are very progres- 
sive in those things and want to see things change. 

I really see your office as an instrument for change. 
You just almost have to wonder that all of a sudden 
they’ve just sort of stopped. I grant that you’ re good; I just 
find it hard to believe that all of a sudden there’s not one 
thing of the 26,000 complaints you get that may be still 
outstanding, that maybe, with a little extra shove, we could 
get the whole thing corrected. I don’t know. 


Ms Jamieson: The fact that the Ombudsman can 
bring a file before the Legislature, through this committee, 
through tabling a report, is a very persuasive tool. It’s a 
very powerful thing to say that everyone knows that the 
public scrutiny can be brought to bear on actions. I talk 
about this everywhere I go. I am not saying that there will 
never be, but as long as government is implementing the 
recommendations, as long as it’s making the changes— 
you've got the office being a change agent, that’s true. But 
as long as they’re cooperative, then things are happening. 
The fact is that if they’re not you can bring it forward is 
powerful, and the fact that that’s available is a very power- 
ful thing to have. Again, I’m not saying that there isn’t 
ever going to be any or that it isn’t tough to convince. 

The Vice-Chair: Just as a supplementary, because I 
think you've raised it and it sort of falls into some of the 
discussion that Mr Ramsay has raised and you’ve raised 
with these comments. But you had 36 complaints regard- 
ing the Ontario Human Rights Commission. 

Ms Jamieson: Yes. 

The Vice-Chair: According to your report, the date of 
which I believe was April 1992 when you were going to, I 
guess, have a look at it again. I’m sorry, I don’t remember 
the exact words. 

Ms Jamieson: That’s what it says, yes. 

The Vice-Chair: Okay. Obviously we are almost 
looking at a year having elapsed, and I’m wondering if you 
are able at this point to comment on what would be a 
substantial block of cases dealing with a very important 
agency of this government. 


Ms Jamieson: I’m able to comment to this extent. I 
chronicle in there what happened and that I ultimately 
went to the Premier on this file. I did review the matter in 
April 1992, and at that time it looked to me, with the infusion 
of resources, with the task force that was being done to deal 
with the backlog and so on, that there was reason to be- 
lieve progress was being made and would be made to 
allow the OHRC to get its cases dealt with. That being the 
case, I have allowed them that opportunity to move forward. 
I’m not a professional monitor on a week-to-week basis, so 
I’ve said: “Okay, fine. You’ ve taken steps. Away you go.” 

I can tell you that I am right now looking at that ques- 
tion again. I think that’s as far as I can go in commenting 
on it right now. Before I can say anything publicly, as you 


know, I have to make sure I’ve said it to the people in- 
volved and then can bring it forward. 

But I want you to know that I will not hesitate, should I 
have a situation on any case where government will not 
implement the recommendations, after a reasonable period 
of time, after seeing the Premier, to bring it to committee. I 
will not hesitate. I have to make a decision if it’s an appro- 
priate one. I have the option of bringing it. But if I think 
there’s something there that needs to be dealt with and com- 
mittee can certainly help with it, I will bring it. But as long as 
government’s solving it, I can’t create sort of blocks. 


The Vice-Chair: Just to finish that question quickly, 
you raised it as a special investigation in this report. 


Ms Jamieson: Right. 


The Vice-Chair: Will we be seeing some sort of con- 
clusionary remarks in your next report? 


Ms Jamieson: Yes. 


Mr Ramsay: You just mentioned the word “monitor.” 
It was sort of my understanding that you didn’t think it was in 
your purview to be monitoring after the fact, that you thought 
the changes were to be implemented to make sure that the 
government was doing them, but in this case you are. 


Ms Jamieson: Sometimes I do, but I think, again, one 
has to balance the use of their resources. I could monitor 
every department for ever, and I have to say in some cases, 
“No, it’s time for me to close that file.” If I hear some more 
about it, I may have another look, but to keep reinvestigating 
the same thing over and over and month after month I 
think depletes the resources. 

Sometimes I'll say, “I think you should implement X,” 
and the government will say, “I'll develop a procedure on 
that.” I don’t simply close the file and go away. I say: 
“When you ve developed it, provide it to me within a rea- 
sonable period of time.” I'll look at it, and then I’ll close it 
if I think it’s sufficient, but not never to be opened again, 
but also not to be ridden herd on every week or every 
month. This is where I have to make sure I’m using— 
because there’s how many other thousand people waiting 
for me to devote some time to them. 

The Vice-Chair: Mr Murdoch, anything you'd like to 
pursue? Mr Abel? 

Mr Donald Abel (Wentworth North): No. 


The Vice-Chair: No? Very good. I got a chance to ask 
the human rights question I had been sort of sitting on 
before. I have to thank Mr Ramsay for giving me the segue 
into that. Unless my colleagues have some additional 
questions, and no one’s responding, I will thank you very 
much for your time, Ms Jamieson. I think it’s been another 
illuminating experience and I hope some of our comments 
have also been helpful to you. 


Ms Jamieson: Yes. Thank you very much. 


The Vice-Chair: Can we call the open part of the 
meeting adjourned? Paul, you had some other comments 
you wanted to make? 


Mr Paul Murray: Yes, we had some further discussion. 
The Vice-Chair: Some further discussion? Okay. 
The committee continued in closed session at 1520. 


7 = 
S 
ote 
' ' 5. Siw J J oy 1? ‘wo eewiedad a tte'}e\ tions? 
ee ‘ 
i] 
» 7 > - 
HAVER, 5 Le a) 74a [th4 reve 7 or. aT) 
Se el | 
¥ Grif): tod 
f) A : | \ 
ie ' 
1 pea 
roy 
ms } 
¢t 
+o » 
chaste 
, ® 
> 
b| a cou!) 


aa oog . Bre 


CONTENTS 


Thursday 11 March 1993 


Annual report, Ombudsman, 1991-92". 2 2. 22a a ee ee es ee 


STANDING COMMITTEE ON THE OMBUDSMAN 


* Chair / Président: Morrow, Mark (Wentworth East/-Est ND) 
*Vice-Chair / Vice-Présidente: Haeck, Christel (St Catharines-Brock ND) 
Akande, Zanana L. (St Andrew-St Patrick ND) 
*Drainville, Dennis (Victoria-Haliburton ND) 
Duignan, Noel (Halton North/-Nord ND) 
Henderson, D. James (Etobicoke-Humber L) 
Johnson, Paul R. (Prince Edward-Lennox-South Hastings/Prince Edward-Lennox-Hastings-Sud ND) 
*Miclash, Frank (Kenora L) 
*Murdoch, Bill (Grey PC) 
Perruzza, Anthony (Downsview ND) 
*Ramsay, David (Timiskaming L) 
*Witmer, Elizabeth (Waterloo North/-Nord PC) 


*In attendance / présents 


Also taking part / Autres participants et participantes: 
Jamieson, Roberta, Ombudsman 


Substitutions present / Membres remplacants présents: 
Abel, Donald (Wentworth North/-Nord ND) for Mr Duignan 
Eddy, Ron (Brant-Haldimand L) for Mr Henderson 

Frankford, Robert (Scarborough East/-Est ND) for Mr Perruzza 
Mammoliti, George (Yorkview ND) for Mr Johnson 

Rizzo, Tony (Oakwood ND) for Ms Akande 


Clerk / Greffier: Carrozza, Franco 


Staff / Personnel: Murray, Paul, committee counsel and research officer, Legislative Research Service 


2632 


33 


JUL 5 = 1995 


Pe Rese! OCs 
REST RE ISYEL! Odie T Haas 
WUE aly Tee 

ce Oper aera r 


ewe 
ae 
nM 


Sikky 
D 


\ 


i 
ee 
oie See 


= 


ne 


sige 
SG 
Dipti 


4, 


SEA Ish yb 
Witt eltstheoaeay 


